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Foreword 

The  following  pages  describe  a  situation  which  is  becoming  of 
critical  importance  to  every  economic  group  in  the  United  States. 

The  existence  of  trade  barriers  between  the  States  provided  a  power- 
ful incentive  for  calling  the  Constitutional  Convention  of  1787.  The 
resulting  Constitution,  it  was  thought,  insured  free  trade  between  the 
States. 

Today,  we  cannot  say  that  we  have  free  trade  between  the  States. 
It  develops  that  public  health  and  sanitation  measures  may  be  so 
designed  as  to  restrict  trade  across  State  lines.  The  same  may  be  said 
of  certain  tax  laws,  of  motortruck  regulation,  of  quarantines,  of  grading, 
labeling,  and  packaging  laws,  and  of  State-financed  advertising  of 
farm  products.  However  worthy  the  purpose  of  most  of  these  laws 
and  regulations,  in  many  cases  they  have  been  so  drawn  and  adminis- 
tered as  to  cause  large  and  unnecessary  economic  losses  to  the  whole 
community. 

We  cannot  easily  reverse  this  trend  toward  interstate  trade  barriers, 
but  it  is  encouraging  to  record  that  many  of  the  States  are  now  concerned 
about  the  situation  and  are  apparently  in  the  mood  for  remedial  action. 
It  is  significant  that  this  special  report  has  been  sponsored  by  the 
marketing  committee  of  the  National  Association  of  Commissioners, 
Secretaries,  and  Directors  of  Agriculture. 

This  report  does  not  make  specific  legislative  recommendations, 
but  it  does  indicate  where  change  is  needed  and  in  what  direction  new 
legislation  or  regulation  might  wisely  move.  The  heaviest  burden 
for  remedial  action  obviously  falls  upon  the  States,  but  there  may  well 
be  a  number  of  things  the  Federal  Government  can  do.  Together, 
I  hope  we  can  map  a  continuous,  vigorous,  intelligent  program  of 
action  to  the  end  that  State  lines  may  again  become  broad  highways 
of  commerce,  serving  the  general  welfare. 

Henry  A.  Wallace, 

Secretary  of  Agriculture. 
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Committee  Statement' 


The  right  to  self-government  is  inextricably  enmeshed  with  the  duty 
of  self-restraint.  Just  as  individual  freedom  is  eventually  curbed  when 
the  individual  fails  to  subordinate  the  exercise  of  his  liberty  to  the 
general  welfare  of  the  community,  so  the  priceless  States'  rights  will 
gradually  be  lost  to  Federal  dominance  if  the  State  governmental 
agencies  fail  to  give  due  consideration  to  equally  priceless  interstate 
rights. 

The  marketing  committee  of  the  National,  Association  of  Commis- 
sioners, Secretaries,  and  Directors  of  Agriculture  is  proud  to  be  associ- 
ated with  the  Bureau  of  Agricultural  Economics  in  this  important  study 
of  interstate  trade  barriers.  If  this  report  prompts  a  more  serious 
consideration  of  quarantines  and  regulations,  as  well  as  of  our  special- 
interest  laws,  in  the  light  of  their  potential  danger  to  the  very  interests 
and  industries  they  are  designed  to  protect,  the  effort  is  well  worth 
while. 

State  trade  barriers,  regardless  of  their  merit,  certainly  are  a  strain  on 
neighborliness,  and  State  trade  barriers  that  are  erected  without  regard 
to  their  merit  are  potential  invitations  to  destructive  reprisals. 

This  committee  is  deeply  grateful  for  the  honor  of  sponsoring  this 
investigation  and  sincerely  appreciates  the  painstaking  eff"orts  of  Fred- 
erick V.  Waugh  and  his  coworkers  in  the  preparation  of  this  report. 
It  is  offered  for  the  serious  consideration  of  State  officials  and  legislators, 
and  in  hope  that  they  will  make  every  effort  to  convey,  to  their 
constituents,  the  lessons  it  carries. 

•  This  statement  was  prepared  by  the  marketing  committee  of  the  National  Association  of  Com- 
missioners, Secretaries,  and  Directors  of  Agriculture.  The  committee  helped  very  substantially  in 
this  study,  both  by  suggesting  problems  that  needed  special  consideration  and  by  reviewing  the 
entire  manuscript  and  making  suggestiors  for  improvements.  The  membership  of  the  committee  is: 

Director  Walter  J.  Robinson  of  Washington,  chairman. 

Commissioner  Harry  D.  Wilson  of  Louisiana. 

Director  J.  H.  Lloyd  of  Illinois. 

Commissioner  Andrew  L.  Felker  of  New  Hampshire. 

Commissioner  J.  C.  Holton  of  Mississippi. 

Director  W.  C.  Sweinhart  of  Colorado. 

Commissioner  Jewell  Mayes  of  Missouri. 
Director  A.  A.  Brock  of  California,  chairman  of  the  National  Association  of  Commissioners, 
Secretaries,  and  Directors  of  Agriculture,  was  not  a  member  of  the  committee,  but  gave  valuable 
assistance. 
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BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Introduction 


The  United  States  of  America  was  formed  as 
a  federation  of  13  States.  Many  benefits  were 
expected  from  the  Union.  Not  the  least  of  these 
was  the  aboHtion  of  interstate  tariffs  and  the 
establishment  of  free  trade  among  the  States. 
Farmers  and  manufacturers  were  to  be  free  to 
produce  wherever  conditions  were  favorable, 
and  they  were  to  have  the  right  to  sell  their 
products  in  any  part  of  the  country  without 
unnecessary  hindrances. 

A  Constitution  was  drawn  up  which  gave  to  the 
Federal  Government  the  duty  of  regulating  in- 
terstate and  foreign  commerce '  and  which 
forbade  the  States  to  lay  duties  on  goods  im- 
ported from  other  States  and  from  foreign 
countries.  ^  Although  some  people  felt  that 
these  provisions  in  the  Constitution  left  the 
States  insufficient  sources  of  revenue,  nobody 
seems  to  have  doubted  the  need  for  encouraging 
unimpeded  commerce  among  the  several  States. 

At  the  Massachusetts  Convention  held  in 
1788  to  ratify  the  Constitution,  Mr.  Dawes 
stated  the  situation  in  these  words:  * 

"As  to  commerce,  it  is  well  known  that  the 
difl"erent  States  now  pursue  different  systems  of 
duties  with  regard  to  each  other.  By  this  and 
for  want  of  general  laws  of  prohibition  through 
the  Union  we  have  not  secured  even  our  own 

'  Art.  1,  sec.  8,  of  the  Constitution  provides  that  "the  Congress 
shall  have  the  power  .  .  .  to  regulate  commerce  vrith  foreign  nations 
and  among  the  several  States  and  with  the  Indian  tribes." 

'  Art.  1,  sec.  10,  of  the  Constitution  provides  that  "No  State  shall, 
without  the  consent  of  Congress,  lay  any  duties  on  exports  or  imports 
e.^cept  what  may  be  absolutely  necessary  for  its  inspection  laws." 

3  The  Independent  Chronicle  and  The  Universal  Advertiser, 
Boston,  Mass.,  January  31,  1788. 


domestic  traffic  that  passes  from  State  to  State." 
This  probably  expressed  the  view  of  well- 
informed  people  in  all  the  States.  Everyone 
saw  the  danger  of  State  protectionism  and  the 
need  for  assuring  the  farmer  and  the  manufac- 
turer a  free  market. 

Since  the  adoption  of  the  Constitution  the 
policies  of  the  National  and  State  Governments 
have  been  mainly  such  as  to  allow  and  even  to 
promote  the  free  exchange  of  goods  throughout 
the  country.  Without  such  policies  we  could 
not  have  developed  our  specialized  agriculture 
nor  could  we  have  built  large-scale  manufac- 
turing industries.  In  fact,  it  is  not  too  much 
to  say  that  the  prosperity  of  American  agri- 
culture and  industry  is  built  largely  on  the 
foundation  of  free  trade  throughout  a  large 
country. 

Yet,  as  the  country  grew,  as  transportation  be- 
came cheaper,  as  consuming  cities  reached  out 
farther  for  their  supplies  of  food,  as  foods  became 
more  highly  processed,  and  as  the  marketing 
system  became  more  complex,  it  became  neces- 
sary to  have  an  increasing  number  of  laws,  regu- 
lations, and  ordinances  to  protect  the  farmer,  the 
dealer,  and  the  consumer.  Food  had  to  be  in- 
spected to  prevent  adulteration  and  fraud.  It 
had  to  be  graded  and  identified  as  to  quality. 
Dishonest  business  practices  had  to  be  prevented. 
Services  such  as  that  of  supplying  market  news 
were  required.  Quarantines  were  needed  to  pre- 
vent the  spread  of  pests  and  diseases.  To  meet 
these  and  similar  legitimate  needs  the  States  and 
the  Federal  Government  have  adopted  and  en- 
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forced  an  increasing  number  of  marketing  laws, 
and  are  constantly  urged  to  pass  more. 

With  the  great  increase  in  these  regulations, 
two  closely  related  and  often  indistinguishable 
dangers  arose.  One  was  that  by  their  very  com- 
plexity and  multiplicity  these  regulations  might, 
quite  without  intention,  hamper  trade  more  than 
help  it;  the  other  that  the  tendency  might  arise 
to  use  such  measures  to  raise  barriers  against  dis- 
tant competitors  and  thus,  while  possibly  helping 
local  producers  or  dealers,  hurt  other  producers 
and  dealers  and  all  consumers.  Recognizing  the 
growing  importance  of  this  problem,  the  Bureau 
of  Agricultural  Economics  has  cooperated  with 
the  various  State  departments  of  agriculture  to 
study  the  situation.  The  following  report  sum- 
marizes the  results  of  this  study. 

The  reader  should  be  warned  at  the  outset  not 
to  confuse  the  terms  "free  trade"  and  "unregu- 
lated trade."  If  we  should  abolish  all  Federal 
and  State  laws  on  the  subject  of  marketing  we 
would  not  promote  free  trade.  In  fact,  we 
might  destroy  a  large  part  of  the  interstate  trade 
which  now  exists.  The  freest  possible  trade  can 
occur  only  when  the  farmer,  the  dealer,  and 
the  consumer  are  all  protected  by  sound  laws 
which  are  enforced  honestly  and  impartially. 
By  the  term,  ^'free  trade,''''  as  we  use  it  here,  we  mean  a 
situation  in  which  (7)  each  State  and  each  market  in 
each  State  admits  any  healthful  and  honestly  described 
products  from  any  part  of  the  country  without  any  kind 
of  discrimination  on  account  of  the  location  of  the  pro- 
ducer or  dealer,  and  (2)  the  various  State  governments 
and  the  Federal  Government  cooperate  in  the  developr- 
ment  of  laws  and  regulations  that  are  as  simple  as  pos- 
sible and  as  uniform  as  possible  in  order  that  a  ship- 
ment that  is  acceptable  in  one  market  will  also  be  ac- 
ceptable in  any  other  market  in  the  country. 

This  report  reviews  several  types  of  marketing 
laws  and  regulations.  In  many  cases  these  laws 
seem  to  interfere  with  free  trade  as  defined  above. 
Probably  most  of  these  laws  are  intended  for  pur- 
poses, the  desirability  of  which  no  one  would 
question,  such  as  the  protection  of  health,  the 
prevention  of  fraud,  and  the  conservation  of 
future  food  supplies.  In  such  cases  the  interfer- 
ences with  free  trade  are  unintentional,  or  at 
least  incidental.   But  some  laws  and  some  city 


ordinances  seem  to  have  been  designed  to  pro- 
tect nearby  farmers  by  making  it  unnecessarily 
difficult  or  expensive  for  distant  farmers  or  deal- 
ers to  get  their  products  on  the  local  market. 
The  number  and  variety  of  such  laws  and  ordi- 
nances seem  to  be  growing,  and  this  publication 
will  show  that  in  recent  years  laws  have  some- 
times been  passed  in  retaliation  against  real  or 
fancied  discrimination  in  other  States. 

Probably  few  agricultural  economists  and  mar- 
keting specialists  fully  realize  the  seriousness  of 
the  problem  discussed  in  this  report.  Although 
most  students  and  officials  who  are  familiar  with 
the  marketing  of  agricultural  products  are  aware 
that  there  are  some  laws  and  regulations  which 
are  discriminatory  and  which  hamper  the  free 
movement  and  sale  of  agricultural  products, 
each  single  law  or  regulation  taken  by  itself  is 
likely  to  seem  rather  unimportant.  But  a  gen- 
eral review  of  the  situation  reveals  how  far  we 
have  departed  from  the  principle  of  unimpeded 
commerce  among  the  States  and  how  seriously 
these  departures  may  affect  the  prosperity  of 
agriculture. 

The  fact  that  some  of  the  most  discriminatory 
laws  and  regulations  are  either  not  enforced  at 
all  or  are  only  occasionally  employed  is  some- 
times used  to  minimize  the  seriousness  of  the 
present  situation.  In  many  cases,  however,  ir- 
regularity and  capriciousness  of  enforcement 
constitute  in  themselves  a  grave  problem.  Inter- 
mittently enforced  laws  may  have  as  detrimental 
an  effect  upon  the  flow  of  farm  products  as  discrim- 
inatory regulations  that  are  rigorously  applied. 

This  report  does  not  include  a  quantitative  es- 
timate of  the  economic  losses  suffered  by  farm- 
ers, dealers,  and  consumers  on  account  of  laws 
and  regulations  that  interfere  with  the  free  move- 
ment of  agricultural  products.  Statistics  are 
presented  in  a  few  cases  to  indicate  roughly  the 
extent  to  which  trade  has  been  reduced  by  par- 
ticular measures.  But  in  general  pertinent  sta- 
tistics are  not  available,  and  it  would  be  a 
Gargantuan  task  to  develop  them.  It  has  been 
deemed  more  important  at  this  point  to  survey 
the  entire  field  than  to  ascertain  the  precise 
economic  effects  of  the  various  restrictive 
measures. 


On  the  basis  of  the  survey  that  has  been  made 
of  these  measures  and  which  is  presented  in  the 
following  pages  of  this  publication,  the  authors 
believe  that  the  economic  losses  caused  by  laws 
and  regulations  that  unduly  restrict  commerce 
in  agricultural  products  have  been  substantial. 
This  opinion  is  shared  by  a  large  number  of 
State  officials  who  have  worked  with  the  authors 
in  the  preparation  of  this  report. 

This  publication  does  not  presume  to  be  a 
legal  document.  It  has  been  written  by  econo- 
mists and  is  primarily  concerned  with  the  eco- 
nomic implications  of  these  laws.  Their  consti- 
tutional aspects  have  received  but  slight  attention 
and  such  interpretation  as  appears  in  the  report 
is  that  of  the  economist,  not  the  legal  expert. 

As  we  see  it,  there  is  a  real  need  for  many 
kinds  of  marketing  laws  and  this  need  probably 
will  continue  to  increase  as  our  civilization  be- 
comes more  complex.  This  situation  calls  for 
active  cooperation  between  Federal,  State,  and 
municipal  officials  to  give  the  public  all  neces- 
sary protection  and,  at  the  same  time,  to  allow 
and  to  promote  the  free  exchange  of  goods  from 
one  part  of  the  country  to  another. 

The  problem  is  not  one  that  can  be  solved 
simply  by  repealing  a  few  laws  or  by  writing  a 
few  new  ones.  It  will  be  solved  only  if  farmers 
and  public  officials  alike  see  the  dangers  inher- 
ent in  some  of  the  recent  legislative  trends  and 
are  willing  to  work  continuously  and  intelli- 
gently to  develop  a  cooperative  program.  A 
large  number  of  Federal,  State,  and  city  offi- 
cials were  consulted  in  connection  with  the 
study  on  which  this  publication  is  based.  With- 
out exception  they  all  showed  a  real  interest  in 
the  problem  and  a  desire  to  improve  the  present 
interstate  trade  situation.  For  example,  one  of 
the  eight  State  commissioners  of  agriculture  who 
reviewed  the  manuscript  of  this  report  wrote: 

"I  have  read  all  of  the  chapters  on  this  great 
subject  of  interstate  movement  of  farm  commod- 
ities and  noted  the  barriers  and  handicaps  that 
are  shown  in  your  research  work.  I  am  amazed 
at  the  contents  of  these  several  chapters  and  the 
picture  that  you  have  been  able  to  present  ... 
One  of  two  things,  I  am  sure,  will  happen  in  con- 
sequence.  Either  the  people  of  the  several  States 


will  come  to  their  senses  and  recognize  that  we 
have  a  Union  of  48  States  instead  of  a  disunion, 
or  there  will  be  drastic  demands  for  Federal 
control  over  these  matters.  Sooner  or  later  it 
should  mean  cooperation  by  all  of  the  States 
and  the  Federal  Government  in  place  of  individ- 
ual State  action  or  absolute  Federal  control." 

Similar  comments  were  made  by  several  other 
State  commissioners  of  agriculture  and  by  State 
marketing  officials.  The  thought  in  the  last 
quoted  sentence  has  been  expressed  by  almost 
all  Federal  and  State  officials  who  have  discussed 
this  subject  with  the  authors.  None  of  them 
wants  to  see  the  Federal  Government  take  over 
all  regulation  in  the  field  of  marketing,  and  all 
believe  there  is  a  growing  need  for  a  cooperative 
program  on  which  the  Federal,  State,  and 
municipal  governments  can  unite. 

In  the  various  parts  of  this  report  the  authors 
have  felt  an  obligation  to  make  suggestions 
which  might  well  be  considered  in  such  a  coop- 
erative program  of  legislation,  but  these  sugges- 
tions are  necessarily  tentative  and  general  in 
character.  A  great  deal  of  detailed  work  would 
be  necessary  to  put  these  suggestions  into  effect 
and  to  develop  others  that  offer  promise  of 
greater  protection  to  the  public  and  of  freer 
movement  of  farm  products  in  interstate  com- 
merce. 

One  general  suggestion  might  well  be  made 
here.  Regional  and  national  associations  of 
milk  inspectors,  quarantine  officials,  graders, 
and  other  specialists  can  perform  a  very  useful 
and  important  public  service  by  providing  for 
free  and  frank  discussion  of  their  common  prob- 
lems and  by  working  cooperatively  for  uniform 
laws,  or  at  least  for  laws  that  do  not  conflict 
unnecessarily  with  one  another.  The  regional 
plant  boards  and  the  National  Plant  Board  have 
done  very  effective  work  in  recent  years  toward 
the  elimination  of  unnecessary  quarantines  and 
in  the  coordination  of  quarantines  in  the  several 
States.  The  National  Association  of  Marketing 
Officials  has  cooperated  actively  with  the 
Bureau  of  Agricultural  Economics  in  the  devel- 
opment of  standardized  grades  for  farm  prod- 
ucts. Activities  of  this  kind  should  be  encour- 
aged and  expanded. 
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But  it  is  believed  that  to  the  discussions  of  such 
speciaUzed  groups  of  scientists  and  officials 
should  be  added  the  viewpoints  of  the  general 
economists,  the  marketing  research  men,  the 
home  economists,  and  others  working  in  related 
fields.  The  effects  of  a  law  or  regulation  upon 
consumers,  its  effect  upon  the  marketing  system, 
and  its  general  economic  effects,  need  to  be  con- 
sidered as  well  as  its  effects  upon  the  producers 
in  a  special  field.  The  discussion  of  quarantines 
mentions  the  work  of  a  California  committee  of 
entomologists,  plant  pathologists,  and  general 
economists  which  made  a  thorough  study  of  the 
quarantines  in  California  and  recommended  a 
specific  program  for  improving  them.  There  is 
a  decided  need  for  similar  studies  of  this  and 
other  problems  in  other  States. 

Moreover,  the  reader  will  note  the  wide 
variety  of  laws  and  regulations.  It  is  not  enough 
to  improve  the  laws  on  a  single  subject  when 


many  kinds  of  laws  may  hinder  the  free  move- 
ment of  farm  products  in  our  markets.  Some 
way  must  be  found  for  coordinating  the  recom- 
mendations of  the  many  groups  of  specialists 
into  a  general  program.  Probably  this  can  be 
done  best  by  cooperation  between  the  United 
States  Department  of  Agriculture  and  various 
organizations  of  State  officials  such  as  the 
National  Association  of  Commissioners,  Secre- 
taries, and  Directors  of  Agriculture,  and  between 
the  United  States  Department  of  Agriculture 
and  the  Coimcil  of  State  Governments,  which 
has  recently  interested  itself  in  the  problem  of 
interstate  trade  barriers. 

If  this  publication  attracts  interest  to  the 
growing  need  for  cooperative  efforts  to  maintain 
free  markets  for  farm  products  in  this  cotintry, 
and  especially  if  it  results  in  definite  action  to 
accomplish  this  end,  it  will  have  served  its 
purpose. 
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BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Dairy  Products 


The  great  mass  of  dairy  legislation  that  has 
appeared  in  the  last  10  or  15  years  has  been  de- 
signed primarily  to  accomplish  one  or  both  of 
the  following  ends:  (1)  To  protect  the  health  of 
consumers  of  dairy  products  by  insuring  a  clean 
and  wholesome  product,  and  (2)  to  stabilize  the 
dairy  industry  and  to  increase  the  purchasing 
power  of  dairy  farmers. 

In  the  attempt  to  obtain  these  objectives  (ob- 
jectives which  in  the  laws  are  often  combined 
and  almost  indistinguishable),  legislation  has 
been  adopted  which  has  given  rise  to  serious 
interference  with  interstate  and  even  intrastate 
commerce.  The  evidence  of  such  interference 
will  now  be  examined,  first  as  it  has  to  do  with 
health  and  sanitary  legislation,  and  then  in  con- 
nection with  laws  designed  directly  to  stabilize 
or  control  the  supply,  price,  or  marketing 
processes. 

Health  and  Sanitary  Measures 

Tremendous  progress  has  been  made  during 
the  last  two  decades  toward  the  production  of 
clean  and  wholesome  milk.  In  part  this  has  re- 
sulted from  educational  work,  not  only  of  the 
United  States  Public  Health  Service,  but  also 
of  the  health  departments  of  States,  counties, 
and  cities.  Chiefly,  it  has  been  achieved  as  a 
result  of  laws  and  regulations  adopted  by  the 
States,  counties,  and  cities,  as  well  as  by  other 
subdivisions  of  the  States.  These  measures  pre- 
scribe, often  in  minute  detail,  the  conditions 
under  which  dairy  products  shall  be  produced, 
processed,  and  distributed.   To  enforce  the  sani- 


tary standards  prescribed,  official  inspection  is 
usually  required.  Farmers,  processors,  and  dis- 
tributors are  typically  granted  licenses  or  permits 
to  dispose  of  their  product  in  a  given  market 
only  after  certification  of  satisfactory  inspection 
by  the  officials  of  the  city  or  State  concerned. 

We  are  concerned  here  not  with  the  details  of 
these  regulations,  but  rather  with  the  extent  to 
which  they  constitute  an  obstacle  to .  the  free 
movement  of  dairy  products.^  Especially  im- 
portant are  the  market  restrictions  that  have 
been  placed  on  fluid  milk  and  cream  in  certain 
parts  of  the  country.  These  will  be  considered 
first  and  then  some  attention  will  be  given  to 
restrictions  on  other  dairy  products. 

MILK  AND  cream 

In  a  number  of  Eastern  States  (including 
Massachusetts,  Rhode  Island,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Virginia,  and 
Florida)  all  fluid  milk  (and  in  some  cases  cream) 
must  come  from  farms  that  are  licensed  or  in- 
spected by  the  officials  of  the  State  into  which 
the  milk  is  shipped.  All  of  these  States  produce 
milk  and  cream,  but  they  also  bring  in  a  part  of 
their  supply  from  outside  their  own  boundaries. 
It  is  obvious,  therefore,  that  should  any  of  them 
wish  to  use  their  health-  and  sanitary-inspection 
requirements  for  the  purpose  of  retaining  a 
larger  part  of  the  State  market  for  State  pro- 

'  A  detailed  study  for  the  New  England  States  has  recently  been 
published.  See  Bressler,  R.  G.,  Jr.,  laws  and  regulations 

GOVERNING  THE  PRODUCTION  OF  GRADE  B  MrLK  IN  NEW  ENGLAND. 

(Issued  by  the  New  England  Research  Council  on  Marketing  and 
Food  Supply),  Boston,  1938.  (Mimeographed.) 
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ducers,  they  could  do  so  through  Umiting  outside 
inspection  and  thus  protecting  home  producers. 
Only  a  very  thorough  investigation  would  show 
the  extent  to  which  this  has  been  either  the  pur- 
pose or  the  result  of  such  legislation.  The  survey 
of  the  situation  attempted  here  shows  some  of 
the  existing  tendencies  toward  market  restriction. 

Apparently  the  State  of  Connecticut  has  fol- 
lowed the  practice  of  limiting  its  out-of-State 
inspection  of  farms  that  produce  fluid  milk  for 
the  Connecticut  market.  In  1931  permits  were 
withheld  from  a  small  group  of  producers  in 
New  York  State,  located  near  the  Connecticut 
border,  who  had  been  sending  milk  into  Con- 
necticut. Public  protest  led  to  the  revival  of 
these  permits,  but  with  the  provision  that  the 
New  York  producers  must  pay  inspection  costs. 
Despite  the  concession,  relatively  litde  milk  has 
been  permitted  to  come  in  from  outside  the 
State.  In  part,  at  least,  as  a  result  of  this  re- 
strictive policy,  Connecticut  producers  have 
been  enabled  to  get  relatively  high  prices  for 
their  fluid  milk.^ 

This  conclusion  is  supported  by  the  study  made 
by  the  Federal  Trade  Commission  of  the  Connec- 
ticut milkshed.   The  commission  reports  that — 

"There  are  .  .  .  indications  that  Connecticut 
has  used  its  milk-inspection  laws  advantageously 
in  keeping  out  milk  from  other  States,  although  it 
does  not  admit  this  use  of  its  powers."  ^ 
Recent  dairy  legislation  passed  by  the  State  of 
Connecticut  directs  the  State  commissioner  to 
refuse  to  inspect  farms  outside  the  "natural 
milkshed."  Perusal  of  the  pages  of  the  Con- 
necticut Milk  Producers  Association  Bulletin 
strongly  indicates  that  an  important  purpose  of 
this  legislation  was  to  secure  even  more  effective 
restriction  of  out-of-State  milk.^ 

The  Massachusetts  law  requires  registration 

and  inspection  by  Massachusetts  officials  of  all 

farms  from  which  fluid  milk  is  shipped  into  the 

State.   The  cost  of  such  inspection  is  borne  by 

the  Commonwealth.   The  Federal  Trade  Com- 

>  Spenxer,  Leland,  practice  and  theory  of  market  exclusion 
WITHIN  THE  UNITED  STATES,  JouTiial  Of  Farm  EcoDomics,  vol.  XV, 
pp.  150-1. 

» Sale  and  Distribution  of  Milk  Products,  Connecticut  and  Phila- 
delphia Milksheds,  74th  Cong.,  1st  sess.,  House  Doc.  152  (1935),  p.  90. 

*  Connecticut  Milk  Producers  Association  Bulletin,  April,  May, 
and  June  1937. 


mission  report  on  the  Boston  market  (1936)  says 
that".  .  .  it  is  not  the  purpose  of  the  Massachu- 
setts State  inspection  authorities  to  exclude  out  of 
State  milk."  « 

But  there  has  been  considerable  pressure  from 
certain  State  interests  to  use  inspection  laws  for 
restrictive  purposes.  Bills  have  been  proposed 
before  the  last  two  sessions  of  the  legislature 
which  would  extend  inspection  requirements  to 
cream  as  well  as  fluid  milk.  One  of  the  latest 
proposed  measures  provided  that  special  inspec- 
tion certificates  should  be  issued  to  cream  ship- 
pers which  would  not  entitle  them  to  ship  milk 
as  well.  Such  a  distinction  is  apparendy  related 
not  so  much  to  public  health  as  to  market  exclu- 
sion. At  least  the  editor  of  the  New  England 
Dairyman  seems  to  have  regarded  protection  to 
Massachusetts  producers  as  the  chief  purpose  of 
this  proposal.® 

Rhode  Island  admits  cream  from  outside  the 
State  on  the  basis  of  proper  certification  by  the 
State  of  origin.  Since  1931,  however,  this  State 
has  been  one  of  the  most  active  in  passing  health 
and  sanitation  laws  with  respect  to  fluid  milk 
which,  whether  or  not  so  designed,  may  be  used 
for  restrictive  purposes.  Inspection  and  regis- 
tration is  required  of  all  farms  shipping  to  Rhode 
Island  markets  and  numerous  regulations  have 
been  adopted  which  put  the  distant  producer  at 
a  disadvantage.^  By  an  amendment  to  its  laws 
in  1 936,  Rhode  Island  required  reregistration  of 
all  dairy  farms.  In  this  process,  62  registrations 
of  farms  were  terminated  in  Massachusetts  and 
Connecticut  and  only  one  distributor  was  rereg- 
istered in  Vermont.  The  number  of  shipments 
of  milk  from \'ermont  have  been  nearly  cut  in  half 
since  1931,  they  have  entirely  ceased  from  New 
Hampshire,  and  from  Massachusetts  and  Con- 
necticut they  have  been  appreciably  reduced.* 

» Distribution  and  Sale  of  Milk  and  Milk  Products,  Boston, 
Baltimore,  Cincinnati,  St.  Louis,  74th  Cong.,  2d  sess..  House  Doc. 
No.  501  (1936),  p.  18. 

'  See,  for  example,  the  issue  of  January  1938. 

'  See  below,  pp.  lO-U. 

'  See  Fielding,  J.  G.,  a  study  of  the  mllk  and  cream  supply  of 
GREATER  PROVIDENCE,  1929-1931,  E.  I.  State  Coll.,  Agr.  Expt.  Sta., 
Bull.  237  (Kingston,  R.  I.,  1932);  Second  Annual  Report  of  the 
Department  of  Agriculture  and  Conservation,  Rhode  Island, 
1936,  p.  41;  and  Leland  Spencer,  practice  and  theory  of  market 
EXCLUSION  within  THE  UNITED  STATES,  Joumal  of  Farm  Economics, 
vol.  XV,  pp.  152-154. 
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In  the  Middle  Atlantic  States,  municipal  regu- 
lations have  often  been  of  greater  importance 
than  those  of  the  States.  The  strict  inspection 
laws  of  both  New  Jersey  and  Pennsylvania  have 
exerted  a  considerable  market  influence,  how- 
ever, especially  as  they  require  their  own  farm 
inspection  not  only  of  milk  but  also  of  cream 
supplies.  In  both  States  ice-cream  manufac- 
turers report  that  were  it  not  for  inspection 
restrictions  they  would  make  larger  purchases  of 
western  cream  than  are  now  possible.  In  the 
1938  session  of  the  legislature  New  Jersey  ex- 
tended its  requirements  for  inspection  of  the  farm 
source  of  supply  to  include  goat's  milk. 

Recently  ice-cream  manufacturers  in  western 
Pennsylvania  have  been  trying  unsuccessfully 
to  get  permission  to  import  cream  from  sources 
in  Ohio.  In  retaliation  against  the  Pennsyl- 
vania restrictions,  cream  producers  in  Ohio  have 
threatened  to  urge  passage  by  the  State  of  Ohio 
of  inspection  laws  which  would  bar  dairy  prod- 
ucts from  those  small  localities  across  the  border 
in  Pennsylvania  that  send  milk  or  cream  into 
Ohio. 

Finally,  two  students  of  the  dairy  problem  who 
have  studied  the  Pennsylvania  situation  are  here 
quoted.  Leland  Spencer  found  that  regulations 
of  the  Pennsylvania  State  Department  of 
Health  "...  cut  down  considerably  the  re- 
ceipts of  outside  cream  in  Pennsylvania  markets, 
particularly  during  the  last  2  or  3  years."  ® 
And  James  Andes,  who  has  made  an  elaborate 
study  of  the  Philadelphia  market  supply,  writes: 

"The  Pennsylvania  inspection  movement  also 
gives  some  indication  of  attempts  to  limit  the 
milkshed  through  health  regulations."  ^° 

The  Florida  inspection  law  could  be  used  for 
market-restriction  purposes,  but  we  have  seen  no 
evidence  that  this  has  been  the  case.  A  New 
York  State  law,  adopted  in  May  1937,  provides 
for  out-of-State  farm  inspection  by  New  York 
State  officials,  but  this  legislation  has  been  on 
the  statute  books  too  short  a  time  to  give  clear 

>  Western  Cream  for  Eastern  Markets,  Farm  Credit  Administra- 
tion, Cooperative  Division,  Misc.  Report  No.  14  (Washington, 
D.  C,  1937),  p.  4. 

'»  Andes,  James,  problems  in  the  basic-sueplus  plan  in  the 
PHILADELPHLA  MILKSHED,  p.  94.  (Privately  printed.  Copy  on  file 
in  the  Library  of  the  University  of  Pennsylvania.) 


indications  as  to  how  it  will  be  used.^^  But  it 
may  be  noted  that  upon  the  passage  of  this  law 
the  editor  of  the  American  Produce  Review 
remarked: 

"It  remains  to  be  seen  whether  the  law  is  to 
be  enforced  as  a  health  measure,  or  a  disguised 
plan  of  discriminating  economically  against 
dairymen  located  outside  New  York  State." 

Market  restriction  through  inspection  require- 
ments is  promoted  by  cities  and  towns  as  well  as 
by  States.  In  fact,  the  regulations  of  certain 
large  cities  have  been  of  equal  importance  with 
those  of  the  States.  Since  1906,  New  York  City 
has  maintained  farm  inspection  of  its  sources  of 
milk  and  cream  supply,  and  since  1926  has 
definitely  limited  this  inspection  area.  Thus  it 
is  practically  impossible  to  ship  fluid  milk  or 
cream  to  the  New  York  City  markets  from  points 
west  of  the  New  York  or  Pennsylvania  State 
lines. So  far  as  fluid  milk  is  concerned  the 
restriction  is  not  very  important  at  present,  for 
probably  very  little  milk  would  move  into  New 
York  City  from  beyond  the  inspected  areas  in 
any  case.  But  cream,  which  as  compared  with 
milk  combines  greater  value  with  less  bulk,  can 
be  shipped  for  long  distances.  The  eflfect,  there- 
fore, of  the  New  York  inspection  requirements  is 
to  bar  western  cream  and  to  raise  the  price  of 
cream  in  the  New  York  City  market.^* 

Several  years  ago  the  city  of  Baltimore  had  a 
drastic  limitation  on  its  supplies  of  milk  and 
cream.  The  commissioner  of  health  of  Balti- 
more ruled  that  cream  for  manufacturing  ice 
cream  could  not  be  brought  from  a  greater  dis- 
tance than  50  miles  from  the  city  except  when 
"emergency"  shortages  were  declared  to  exist. 
This  ruling  was  contested  in  the  Federal  dis- 
trict court  and  found  invalid  by  Judge  Chestnut. 
A  brief  excerpt  from  his  decision  may  well  be 
quoted  here.   He  said: 

".  .  .  when  local  regulations  under  the  guise  of 

11  The  same  may  be  said  of  the  recent  Virginia  law  vrhich  requires 
permits  of  all  producers  of  fluid  milk  and  cream  who  market  their 
product  within  the  State. 

1!  May  26,  1937. 

13  Report  of  the  Federal  Trade  Commission  on  the  Sale  and  Distri- 
bution of  Milk  and  Milk  Products,  New  York  Milk  Sales  Area,  75th 
Cong.,  1st  sess.,  House  Doc.  No.  95  (1937),  p.  7. 

'*  Spencer,  Leland,  practice  and  theory  of  market  exclusion 
WITHIN  the  united  STATES,  Joumal  of  Farm  Economics,  vol.  XV, 
p.  147. 
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police  power  are  not  reasonably  adapted  to 
accomplish  these  legitimate  ends  (i.  e.,  pro- 
tecting the  health,  morals  and  welfare  of  the 
community)  and  constitute  a  direct  burden 
upon  interstate  commerce,  they  must  fall."^^ 

Small  towns  as  well  as  large  cities  place 
definite  limits  on  the  area  from  which  they  will 
accept  shipment  of  dairy  products.  In  a  study 
recently  completed,  R.  G.  Bressler,  Jr.  shows 
that  three  Massachusetts  towns  follow  this 
plan.  He  points  out  that  grade  B  milk  for 
Haverhill  must  be  produced  within  40  miles  of 
the  town,  for  Walpole  within  30  miles,  and  for 
North  Attleboro  within  8  miles. 

Some  eastern  cities  that  have  strict  milk- 
inspection  regulations  accept  outside  inspection 
of  their  cream  supplies.  Boston,  for  example, 
furnishes  an  important  market  for  western 
cream  and  accepts  outside  inspection.  How- 
ever, for  a  part  of  1930  the  city  of  Boston  did 
exclude  western  cream  through  inspection  re- 
quirements. But  the  experiment  was  soon 
abandoned  partly  because  of  public  protests  and 
the  failure  of  other  parts  of  the  metropolitan 
area  to  follow  Boston's  lead. 

For  many  towns  or  cities  the  limitation  of  the 
inspection  area  is  on  an  informal  yet  effective 
basis.  The  board  of  health,  usually  elected  or 
appointed  locally,  may  find  it  desirable  to  co- 
operate with  local  producers  or  distributors  in 
restricting  the  inspection  area.  This  limitation 
may  take  the  form  of  refusal  to  inspect  outside  a 
certain  radius.  Thus,  a  local  producers'  asso- 
ciation near  a  small  New  England  town  co- 
operates with  the  local  health  authorities  to 
make  sure  there  are  no  inspections  at  a  greater 
distance  than  3  miles  from  the  town,  but  there 
is  apparently  no  official  ruling  to  this  effect. 

Instead  of  refusing  to  inspect  beyond  a  given 
number  of  mUes,  the  authorities  may  use  less 
obvious  methods.   Obstacles  may  be  raised  to 

"  i\/i7;fr  V.  miliams,  12  Fed.  Sup.  241  (1935). 

i»  Bressler,  R.  G.,  Jr.,  laws  and  regulations  governing 

THE  PRODUCTION  OF  GRADE  B  MILK  IN  NEW  ENGLAND.     (IsSued  by 

the  New  E  ngland  Research  C  ouncil  on  Marketing  and  Food  Supply) , 
Boston,  1938.  (Mimeographed.) 

>'  Limitation  of  total  milk  supplies  for  a  given  area  may  redound  to 
the  advantage  of  certain  established  distributors,  for  new  distributors 
and  competitors  of  the  larger  distributors  may  find  it  dilEcult  to 
secure  adequate  supplies  of  milk  as  a  result  of  the  application  of 
sanitary  laws. 


the  licensing  of  new  producers.  Inspection  may 
be  promised  but  indefinitely  delayed,  or  higher 
standards  may  be  required  of  new  producers 
who  wish  to  enter  the  milkshed  than  are  required 
of  those  already  licensed.  Thus,  farmers  seeking 
to  enter  the  market  may  be  discouraged  by  being 
told  that  certain  expensive  alterations  in  their 
plant  or  certain  new  equipment  will  be  re- 
quired before  permits  will  be  issued.  An  au- 
thority on  the  economic  problems  of  the  dairying 
industry  on  the  West  coast  has  written  us  as 
follows: 

"The  city  of  San  Francisco  permits  only  the 
distribution  of  pasteurized  milk  or  certified  milk. 
Along  with  producers'  associations  and  dis- 
tributors the  city  inspection  authorities  place 
impediments  and  obstacles  in  the  way  of  new 
producers  or  new  areas  coming  into  the  market. 
These  obstacles  take  the  form  of  unwillingness 
to  extend  inspection  services  to  new  areas  or 
extra  stringent  regulations  or  rules  regarding 
milk  houses,  barns,  and  refrigeration.  Pro- 
ducers who  may  want  to  get  into  the  market  are 
in  normal  times  deterred  by  these  arduous  re- 
quirements or  difficulties.  Similar  conditions  are 
found  in  many  cities  other  than  San  Francisco." 

A  press  release  issued  by  the  United  States 
Department  of  Justice,  dated  July  7,  1938,  de- 
scribes how  sanitary  regulations  may  raise  bar- 
riers to  trade.   It  says  in  part: 

"...  A  frequent  method  of  erecting  such  a 
barrier  was  by  limiting  the  number  of  farms 
which  could  be  inspected  and  certified  by  the 
health  authorities  in  a  given  milk  shed.  In  some 
cases  municipal  ordinances  prevented  farmers 
located  beyond  an  arbitrarily  selected  area  from 
obtaining  licenses  to  ship  milk  to  the  city  in 
question.  More  often,  however  (and  this  is 
true  in  the  Chicago  area),  the  area  in  which 
farms  could  be  inspected  was  left  to  the  sole  and 
uncontrolled  discretion  of  the  health  authorities. 
This  resulted  in  a  condition  under  which  farmers 
able  to  supply  milk  of  the  required  grade  were 
denied  a  market  under  ordinances  ostensibly 
directed  at  sanitation. 

"This  development  gave  local  boards  of 
healtii  not  only  sanitary  control  over  the  quality 
of  milk,  but  economic  control  over  the  price  of 
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milk,  because  they  regulated  the  supply.  It 
created  enormous  political  pressure  upon  such 
boards.  Gradually  their  part  in  the  milk  price 
structure  became  openly  admitted  at  public 
meetings  .  .  ." 

Especially  for  small  towns,  a  great  deal  of 
discretion  as  to  which  producers  shall  be  in- 
spected may  rest  with  the  local  inspector.  He 
is  likely  to  be  on  friendly  terms  with  nearby 
dairymen  and  to  favor  retaining  the  market  for 
local  producers.  In  some  jurisdictions  his  re- 
muneration comes  directly  from  local  dairymen. 
He  is  often  a  producer  himself  and,  if  so,  prob- 
ably also  a  member  of  the  local  producers' 
organization.  Moreover,  his  salary  for  part- 
time  employment  as  milk  inspector  is  often  so 
small  that  he  simply  cannot  afford  to  travel 
appreciable  distances  to  make  farm  inspections. 

The  local  milk  inspector  may  even  determine 
which  producers'  farms  he  will  inspect,  on  the 
basis  of  retaliation  against  limitation  of  inspec- 
tion areas  by  other  authorities.  Thus,  the  case 
is  reported  to  the  authors  of  a  Massachusetts 
inspector  who  stated  he  would  continue  to 
inspect  the  farms  of  those  producers  across  the 
line  in  Connecticut  who  had  already  received 
licenses,  but,  as  Connecticut  was  refusing  to 
inspect  dairies  in  Massachusetts,  he  would  not 
inspect  any  for  new  Connecticut  producers. 

Although  the  general  public  is  often  unaware 
of  these  informal  market  limitations,  those  in 
the  industry  usually  understand  the  situation 
and  often  give  such  restrictions  their  open  ap- 
proval. The  case  may  be  cited  of  a  statement 
made  at  a  meeting  sponsored  by  the  milk  con- 
trol board  of  a  New  England  State.  A  member 
of  a  milk  producers'  association  who  addressed 
this  meeting  gave  enthusiastic  approval  of  re- 
striction through  health  measures.  The  Spring- 
field Republican  reported  him  as  saying: 

"The  attitude  of  the  board  of  health  is  the  key 
to  success  in  producing  a  situation  in  which  the 
surplus  milk  problem  is  brought  to  the  vanishing 
point.  This  desirable  result  is  produced  by 
refusal  of  the  board  of  health  to  approve  dairies 
outside  a  certain  radius."  '® 
The  secretary  of  the  Maryland  Cooperative 

1*  October  16, 193S. 


Milk  Producers,  Inc.  expressed  his  approval  of 
the  situation  under  the  Baltimore  regulation 
which  prohibited  the  bringing  of  cream  into  the 
city  from  a  distance  greater  than  50  miles.  In 
his  annual  report  of  January  26,  1935,  he  said: 

"Due  to  the  high  quality  of  our  product  we 
were  able  to  market  3,148,574  gallons  of  milk 
in  the  form  of  cream  to  local  ice-cream  manu- 
facturers during  the  past  year.  Through  the 
cooperation  of  the  health  department  the  use 
of  cream  produced  in  other  areas,  not  under 
their  direct  supervision,  is  prohibited  at  all  times 
when  this  market  has  an  ample  supply.  This 
protection  to  our  market  is  very  important,  and 
especially  so  during  the  past  year  when  most 
eastern  markets  were  glutted  with  western 
cream,  selling  at  times  at  a  very  low  level." 

A  common  practice  for  States  as  well  as  for 
many  cities  is  to  limit  the  area  in  which  inspec- 
tion is  conducted  at  public  expense.  Producers 
outside  this  area,  or  more  often  the  distributors 
who  buy  from  them,  must  themselves  cover  all 
inspection  costs.  The  problem  is  especially 
serious  in  the  case  of  cream,  which  may  be 
shipped  800  or  1 ,000  miles  to  an  eastern  market. 
Often  the  eastern  State  or  city  is  unwilling  or 
unable  to  bear  the  heavy  costs  of  sending  officials 
to  inspect  dairy  farms  in  the  Middle  West,  and, 
obviously,  western  farmers  cannot  individually 
finance  such  inspection.  To  some  extent  inspec- 
tors' expenses  (usually  $8  per  day  plus  traveling 
costs)  have  been  paid  for  by  producer  or  dis- 
tributor organizations.  For  example,  such 
groups  have  paid  inspectors  from  Cleveland  and 
Baltimore  and  from  the  State  of  Pennsylvania  to 
go  to  Wisconsin  to  inspect  dairies. 

Even  where  shippers  of  western  cream  are  in  a 
position  to  cover  this  inspection  cost,  they  may 
be  confronted  with  difficulties  in  persuading 
eastern  public  authorities  to  provide  the  inspec- 
tors. In  such  cases  the  western  dairymen  are 
inclined  to  believe  that  the  refusal  to  provide 
inspectors  is  deliberate  and  designed  to  keep 
western  cream  from  the  eastern  market.  On 
the  other  hand,  the  eastern  city  or  State  may 

i»  Quoted  in  the  Report  of  the  Federal  Trade  Commission  on  the 
Distribution  and  Sale  of  Milk  and  Milk  Products,  Boston,  Baltimore, 
Cincinnati,  St.  Louis,  74th  Cong.,  lid  sess.,  House  Doc.  No.  501 
(1936), p.  47. 
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claim,  honestly  enough,  that,  with  a  limited 
staff,  it  cannot  afford  to  cripple  its  local  inspec- 
tion force  by  sending  its  officials  on  long  western 
trips,  even  if  distributors  or  manufacturers  are 
willing  to  bear  the  expense.  At  best,  these 
western  inspection  tours  can  be  made  only  at 
relatively  infrequent  intervals,  so  the  officials 
of  Eastern  States  or  cities  are  likely  to  assert 
that  they  cannot  have  complete  confidence  in 
the  quality  of  western  cream. 

This  difficulty  is  avoided  where,  as  in  the  case 
of  States  like  Rhode  Island  or  cities  like  Boston, 
the  eastern  market  authorities  are  willing  to 
accept  the  inspection  and  certification  of  the 
public  authority  established  in  the  area  where 
the  cream  is  produced.  The  usual  reason  given 
for  the  refusal  of  certain  eastern  governmental 
units  to  accept  outside  inspection  is  that  they 
have  developed  high  standards  that  they  believe 
can  be  adequately  protected  only  by  their  own 
carefully  trained  personnel.  They  think  that 
elaborate  inspection  laws  signify  little  unless 
accompanied  by  rigorous  enforcement.  With- 
out question  this  view  is  often  sincerely  held. 
But  we  must  note  that  those  areas  which  may 
gain  most  through  market  restrictions  are  usually 
those  most  uncompromising  in  holding  to  this 
position.  Moreover,  the  logical  position  of  those 
cities  or  States  that  set  very  high  standards  and 
insist  on  their  own  inspection  for  their  fluid-milk 
supply  is  somewhat  weakened  in  those  cases  in 
which,  for  cream  or  other  dairy  products,  they 
readily  accept  inspection  by  outside  agencies,  if 
indeed  they  require  for  them  any  farm  inspection 
at  all.  It  is  worth  noting  that  some  States  and 
cities  that  set  up  expensive  and  elaborate  ar- 
rangements for  inspecting  the  sources  of  supply 
of  their  fluid  milk  give  much  less  attention  to 
similar  safeguards  for  other  dairy  products,  like 
cream  and  ice  cream.  No  investigation  of  the 
technical  evidence  concerning  possible  danger 
to  public  health  through  contamination  of  these 
products  was  possible  in  connection  with  this 
study.  But  there  appears  no  good  reason  why, 
purely  from  the  standpoint  of  public  health, 
any  city  should  set  very  high  standards  for  fluid 
milk  and  at  the  same  time  make  little  or  no 
provision  for  inspecting  other  dairy  products. 


Nor  does  there  appear  on  similar  grounds  clear 
reason  for  refusing  to  accept  outside  inspection 
in  one  case  and  not  in  the  other. 

Some  areas  have  constantiy  raised  their  stand- 
ards for  the  production  of  fluid  milk.  In  any 
given  case  it  would  probably  be  impossible  to  tell 
in  what  degree  this  resulted  from  attempts  to 
exclude  outside  milk  or  from  a  sincere  desire  to 
improve  the  quality  of  the  product.  But  sup- 
posing the  latter  motive  to  be  dominant,  there  is 
serious  question  from  the  social  point  of  view  as  to 
how  high  these  standards  should  be  permitted  to 
go.  It  is  at  least  arguable  that  health  protection 
beyond  a  certain  degree  may  cost  more  than  it  is 
worth.  Sanitary  experts  are  loath  to  concede 
that  there  can  be  too  much  regulation  in  the 
interest  of  protecting  health.  Yet  a  common- 
sense  view  miay  hold  otherwise  on  occasion. 
When  it  is  found,  for  example,  that  refinements 
of  regulatory  procedure  cause  milk  to  sell 
regularly  at  1  and  2  cents  a  quart  more  than  in 
other  nearby  well-regulated  cities  (as  is  the  case 
in  the  District  of  Columbia),  the  ordinary  con- 
sumer may  wonder  if  this  additional  item  of 
protection  is  fully  justified  in  terms  of  public 
health.  Low-income  families  who  can  afford 
litde  and  frequently  no  milk  for  their  children 
might  bear  witness  to  the  adverse  public-health 
effects  of  an  inspection  program  that  helps  to 
hold  milk  out  of  their  reach. 

One  other  type  of  market  limitation  that  comes 
under  the  heading  of  health  regulations  is  that 
having  to  do  with  pasteurization  and  trans- 
portion  to  market.  Utica,  N.  Y.,  in  1932 
required  that  no  new  permits  should  be  issued  to 
milk  distributors  unless  they  had  a  processing 
plant  within  the  city  limits.  A  number  of  other 
cities,  including  Milwaukee,  Wis.,  now  have  a 
similar  requirement.  Massachusetts  requires 
that  all  grade  A  milk  must  be  pasteurized  and 
botded  within  the  State.  A  Minneapolis  ordi- 
nance requiring  pasteurization  within  the  city 
limits  was  declared  unconstitutional  by  the  State 
Supreme  Court. ^ 

Rhode  Island  stipulates  that  normally  all  milk 

*>  Summary  Report  on  CoDditions  with  Respect  to  the  Sale  and 
Distribution  of  MUk  and  Dairy  Products,  76th  Cong.,  1st  sess.^ 
House  Doc.  No.  94  (1937),  p.  18. 
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shipped  into  the  State  shall  go  directly  from  the 
farm  where  it  is  produced  to  the  consumer  or 
dealer  within  Rhode  Island.  The  disadvantage 
of  this  law  to  farmers  located  any  appreciable 
distance  from  the  Rhode  Island  boundary  is 
obvious.  If  milk  is  delivered  in  violation  of  this 
Rhode  Island  law  the  commissioner  of  agricul- 
ture of  the  State  is  empowered  to  add  colored 
vegetable  matter  to  this  milk  so  that  it  may  be 
easily  identified.  On  August  10,  1937  such 
action  was  taken  and  red  coloring  matter  added 
to  5,000  quarts  of  milk  from  Bellows  Falls,  Vt. 
This  was  widely  protested  and  court  action  was 
begun  by  the  interested  distributors.  Pending  a 
court  ruling,  Rhode  Island  has  made  no  further 
move  to  add  color  to  out-of-State  milk.^' 

OTHER  DAIRY  PRODUCTS 

Once  a  system  of  inspection  is  set  up  for  fluid 
milk  and  cream,  the  present  trend  appears  to  be 
toward  extending  such  inspection  to  all  dairy 
products  including  ice  cream,  ice-cream  mix, 
cheese,  and  butter.  Actually  the  specific  dairy 
products  to  which  inspection  requirements  apply 
vary  greatly  from  one  public  authority  to 
another.  Some  cities  apply  inspection  require- 
ments to  cream  for  table  use  only,  others  to  all 
cream  but  not  to  ice-cream  mix.  Apparently 
the  frequent  leniency  in  respect  to  ice-cream  mix 
is  accounted  for  by  the  fact  that  it  cannot  be 
easily  reconverted  into  such  form  as  to  find  its 
way  into  local  markets  in  competition  with  table 
cream.  This  seems  to  have  been  the  purpose 
underlying  the  Pennsylvania  law  of  1933  which 
provides  that — 

"No  milk  shall  be  sold  for  ice  cream  making 
purposes  from  sources  which  have  not  been 
inspected  and  approved  by  the  secretary,  unless 
such  milk  shall  be  denatured  by  having  sugar 
added.    .  .  ."22 

Some  States  and  cities  have  made  their  inspec- 
tion requirements  all-inclusive  and  may  require 

"  The  Dairymen's  League  News,  August  24,  1937,  p.  13,  and  the 
Providence  Journal,  August  11,  1937.  In  view  of  the  indignant  pro- 
tests that  came  from  Vermont  over  the  coloring  of  their  milk,  it  is  of 
interest  that  48  years  earlier  Vermont  had  sought  to  protect  its  own 
dairymen  by  a  strikingly  similar  method.  In  1890  Vermont  adopted 
a  law  requiring  that  all  oleomargarine  sold  in  the  State  should  be 
colored  pink. 

"  Laws  of  1933,  Act  123,  sec.  3. 


inspection  at  the  source  by  their  own  inspectors 
of  all  dairy  products.  The  States  of  New  York 
and  Pennsylvania  and  the  city  of  Cleveland 
have  such  inclusive  legislation. 

An  interesting  development  has  to  do  with  the 
required  inspection  of  the  farm  source  of  supply 
of  evaporated,  condensed,  and  dry  milk.  These 
products  are  ordinarily  processed  at  a  temper- 
ature much  higher  than  that  commonly  used 
in  pasteurizing  fluid  milk.  There  is  a  strong 
presumption  that  all  harmful  bacteria  are 
destroyed  at  the  higher  temperature.  At  least 
no  authoritative  studies  have  indicated,  so  far 
as  we  know,  any  real  danger  from  the  presence 
of  bacteria  in  these  products.  On  the  other 
hand,  there  is  something  to  be  said  for  clean 
milk  in  whatever  form  it  may  come.  Sterilized 
dirt  may  be  wholesome,  but  it  lacks  esthetic 
appeal.  However,  the  general  cleanliness  and 
wholesomeness  of  good  brands  of  evaporated  or 
dry  milk  appear  unquestioned.  At  least,  physi- 
cians often  recommend  their  use  for  small 
babies. 

Producers  and  distributors  of  fluid  milk  have 
become  increasingly  disturbed  over  the  competi- 
tion from  condensed  or  evaporated  milk.  A 
recent  study  shows  that  for  this  country  con- 
sumption of  evaporated  milk  which  amounted 
in  1923  to  7.6  percent  of  the  consumption  of 
fluid  milk  had  increased  to  11.7  percent  in  1936. 
Accompanying  this  increased  consumption  of 
evaporated  milk  was  a  marked  increase  in  the 
spread  between  the  price  of  evaporated  and 
fluid  milk.2* 

Pennsylvania  is  apparently  the  only  State 
which  requires  inspection  by  its  officials  of  the 
farm  source  of  supply  of  all  concentrated  milk 
sold  in  the  State.  Ice-cream  manufacturing 
companies  of  Pennsylvania  that  use  dry  milk 
must  either  purchase  this  product  from  Penn- 
sylvania producers  or  procure  it  from  companies 
that  have  gone  to  the  expense  of  financing  Penn- 
sylvania inspection  of  their  western  farm  sources 

23  The  New  York  State  law  does  not  apply  to  dairy  products 
in  hermetically  sealed  containers. 

2*  Consumers'  Guide,  June  6  and  20,  1938,  pp.  14  and  18.  See  also 
Baetlett,  R.  W.,  high  market  milk  prices  reduce  milk  con- 
sumption, Illinois  Farm  Economics  (monthly  publication  of  the 
m.  CoU.  of  Agr.),  March-April  1938,  pp.  162—163. 
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of  supply.  The  city  of  Cleveland,  Ohio,  has 
similar  regulations.  All  evaporated  and  con- 
densed milk  sold  in  this  city  must  come  from 
farms  inspected  by  Cleveland  officials.  As  a 
result,  at  least  one  company  engaged  in  the  sale 
of  these  commodities  has  had  to  shoulder  the 
expense  of  sending  Cleveland  officials  to  inspect 
Wisconsin  farms. 

In  addition  to  the  movement  for  inspection 
of  the  farm  source  of  supply  of  concentrated 
milk,  there  has  been  some  agitation  in  favor  of 
legislation  forbidding  the  sale  of  such  milk 
unless  from  cows  certified  to  be  free  from 
tuberculosis.  The  States  of  Washington  and 
Utah  already  have  such  legislation  and  the 
legislatures  of  several  Eastern  States  have 
seriously  considered  such  measures. 

Various  other  measures  have  been  adopted 
which,  whether  or  not  such  is  their  purpose, 
may  discourage  the  consumption  of  evaporated 
and  condensed  milk.  The  Pennsylvania  State 
Department  of  Agriculture  administers  a  law 
which  prevents  the  use  of  dry  milk  in  the  manu- 
facture of  sausage.  Georgia  has  placed  a  sales 
tax  of  5  cents  per  pound  on  dry  milk  when  the 
product  is  used  for  producing  fluid  milk.  Re- 
cently agitation  has  appeared  in  certain  Eastern 
States  for  the  passage  of  State  laws  that  would 
require  labels  on  food  products  showing  the 
point  of  origin.  Such  labeling  laws  would,  of 
course,  make  more  effective  the  buy-at-home 
campaigns. The  similarity  is  striking  to  the 
Federal  requirement  that  in  foreign  commerce 
imports  must  be  clearly  marked  with  the 
country  of  origin. 

One  final  aspect  of  the  restrictive  effect  of 
health  and  sanitary  regulations  on  dairy  prod- 
ucts should  be  mentioned.  The  insistence  of 
cities  and  States  upon  their  own  regulations  and 
inspection  by  their  own  officials  reaches  rather 
absurd  limits  in  areas  where  production  is 
normally  carried  on  for  more  than  one  market. 
Reports  from  ice-cream  manufacturing  plants 
in  many  parts  of  the  covlntry  indicate  that  their 
farm  sources  of  cream  supply  are  often  subjected 

f  A  bill  introduced  in  the  Connecticut  Legislature  in  1937  provided 
that  all  milk  produced  and  sold  in  the  State  should  be  labeled  "Con- 
necticut product." 


to  inspection  by  3,  4,  or  even  more  State, 
county,  or  city  health  departments.  Cities 
often  refuse  to  accept  the  inspection  reports  of 
their  own  State  official,  and  neighboring  coun- 
ties or  townships  refuse  to  enter  into  reciprocal 
inspection  agreements.  In  its  investigation  of 
the  New  York  milkshed  the  Federal  Trade 
Commission  found  that: 

"Usually  each  State,  subdivision  of  a  State, 
and  municipality,  insists  on  making  its  own 
inspection  and  will  not  accept  inspections  by 
authorities  of  other  jurisdictions.  Operators  of 
country  receiving  plants  and  farmers  supplying 
them  sometimes  find  it  necessary  to  submit  to 
as  many  as  seven  or  more  separate  inspections."^* 

A  Vermont  State  official  writes: 

"The  utter  lack  of  uniformity  in  sanitary  in- 
spection requirements  among  the  States  into 
which  our  dairy  products  are  shipped  is  a  seri- 
ous handicap  to  Vermont  dairy  interests.  It  is 
a  source  of  constant  difficulty  and  annoyance 
and  if  these  requirements  could  be  made  imi- 
form  it  would  be  very  helpful  indeed." 

Occasionally  a  really  absurd  situation  has 
arisen  when  farmers  or  receiving-plant  opera- 
tors have  found  that  in  order  to  conform  with 
the  requirements  of  one  authority  they  must 
violate  those  of  another." 

APPLICATION     OF    INSPECTION     LEGISLATION  TO 
NONDAIRY  FOODS 

Barriers  to  interstate  trade,  through  the  use 
of  health  and  sanitary  inspection  requirements, 
have  also  been  raised  in  other  fields  than  dairy 
products.  But  to  date  the  courts  have  proved 
an  insuperable  obstacle  to  such  legislation. 
Two  examples  may  be  cited. 

In  1889  Minnesota  adopted  laws  requiring 
that  all  meat  sold  within  the  State  must  be  from 
animals  inspected  by  the  State's  own  officials 
^\•ithin  24  hours  after  the  animals  were  slaugh- 
tered.  The  Supreme  Court  found  that  the  act 

"  Report  of  the  Federal  Trade  Commission  on  the  Sale  and  Dis- 
tribution of  Milk  and  Milk  Products,  New  York  Milk  Sales  Area, 
75th  Cong.,  1st  sess..  House  Doc.  No.  95  (1937),  p.  3. 

"  See,  for  example,  the  statement  of  George  W.  Grim,  Twenty- 
fourth  Annual  Report  of  the  International  Association  of  Dairy  and 
Milk  Inspectors  (Albany,  1936),  p.  244. 

>s  Indiana  adopted  a  similar  law  during  the  same  year. 
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■would  prevent  the  importation  of  wholesome 
meat  from  other  States  and  was  therefore  un- 
constitutional as  an  unreasonable  burden  on 
interstate  commerce. In  view  of  the  reluc- 
tance of  many  States  to  accept  outside  inspection 
the  opinion  of  the  Court  as  expressed  by  Justice 
Harlan  is  of  peculiar  interest.  He  said  in 
part: 

"It  will  not  do  to  say — certainly  no  judicial 
tribunal  can,  with  propriety,  assume — that  the 
people  of  Minnesota  may  not,  with  due  regard 
to  their  health,  rely  upon  inspections  in  other 
States  of  animals  there  slaughtered  for  purposes 
of  human  food." 

A  more  recent  case,  in  December  1934,  con- 
cerned an  ordinance  of  the  city  of  Reno,  Nev. 
This  ordinance  provided  for  the  licensing  and 
inspection  by  Reno  officials  of  all  bakeries  sell- 
ing their  products  in  the  city.  The  law  became 
effective  February  1,  1935,  and  on  that  date 
California  bakeries  were  prevented  from  mak- 
ing deliveries  in  Reno  despite  the  fact  that  no 
move  had  been  made  to  inspect  their  plants. 
The  California  bakeries  whose  products  were 
sold  in  Reno  secured  a  temporary  injunction 
restraining  the  city  from  imposing  its  regula- 
tions. In  March  1936  this  injunction  was  made 
permanent  by  order  of  the  United  States  Dis- 
trict Court.^^ 

HEALTH   AND   SANITARY   MEASURES  IN  RELATION 
TO  INTERSTATE  COMMERCE 

In  concluding  this  examination  of  health  and 
sanitary  regulations,  we  may  well  raise  a  ques- 
tion as  to  the  social  desirability  of  this  legisla- 
tion. Obviously,  the  protection  of  public  health 
through  proper  sanitary  regulations  and  license 
requirements  is  highly  desirable.  Even  if  such 
health  measures  interfere  with  interstate  com- 
merce and  increase  the  cost  of  milk  to  the  con- 
sumer, probably  few  people  would  raise  serious 
objection  if  they  felt  that  public  health  could 
be  protected  in  no  other  way.  But  are  the  two 
objectives,  wholesome  dairy  products  and  free 
movement  of  goods  in  interstate  commerce, 

M  Minnesota  v.  Barber,  136  U.  S.  313  (1890). 
M  Ibid.,  p.  322. 

3'  Langendorf  United  Bakeries,  Inc.  v.  City  of  Reno,  16  Fed.  Supp. 
442  (1936). 


mutually  exclusive?   If  we  desire  one,  must  we 
sacrifice  the  other?  ^ 

Our  study  of  the  problem  indicates  that  these  j 
ideals  are  by  no  means  necessarily  in  conflict.  ' 
A  much  greater  degree  of  uniformity  in  health 
and  sanitary  regulations  is  possible  without  the  ^ 
loss  of  full  protection  to  public  health.  The 
details  of  how  this  might  be  worked  out  are  ^ 
not  within  the  province  of  this  study,  but  there  I 
is  no  reason  to  believe  that  they  could  not  be 
formulated  through  discussion  and  study  by  , 
experts  and  administrators  vitally  interested  in  I 
solving  the  problem. 

Two  possible  ways  out  might  be  suggested 
here.  These  are  general  rather  than  detailed 
plans,  and  they  are  offered  as  suggestions,  not 
as  recommendations.  ' 

One  possible  way  would  be  for  Congress  to 
impose  a  uniform  set  of  sanitary  requirements 
upon  all  dairy  products  moving  in  interstate 
trade,  and  provide  that  inspection  be  made  by 
State  officials  subject  to  general  supervision  and 
check-up  by  the  Federal  Government.  A  plan 
not  unlike  this  is  in  operation  in  England. 
This  Federal  action  would  need  to  be  supported 
by  parallel  State  legislation  regulating  intra- 
state trade  in  dairy  products. 

If  this  procedure  is  believed  to  involve  con-  i 
stitutional  difficulties  or  to  give  powers  to  the 
Federal  Government  which  should  be  retained 
by  the  States,  or  if  enforcement  would  be  im- 
practicable for  any  reason,  then  a  plan  could  be 
adopted  that  would  leave  much  more  authority 
with  the  States. Under  this  program  it  would  , 
be  necessary  for  the  States  to  adopt  some  stand-  ~| 
ard  milk  ordinance  which  would  safeguard  the  < 
twofold  purpose  of  adequately  protecting  public 
health  and  interfering  as  little  as  possible  with 
the  free  flow  of  dairy  products.    If  their  aim  is 
really  public  health  (not  market  restriction)  ' 
such  agreement,  at  least  for  a  great  number  of 
States,  ought  not  to  be  impossible.  Probably 
under  this  scheme,  it  would  be  necessary  to  pro-  i 

3!  The  authors  believe  that,  as  a  general  proposition,  cooperation  ! 
between  the  States  is  preferable  to  a  centralization  of  powers  in  the 
Federal  Government.   The  degree  to  which  it  is  desirable  to  have 
the  Federal  Government  take  over  functions  heretofore  exercised  by 
State  or  local  authorities  would  seem  to  be  determined  by  the  prae-  j 
tical  necessities  of  each  case.  1 
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vide  Federal  inspectors,  with  powers  limited  to 
investigation  and  report,  whose  duty  it  would 
be  regularly  to  designate  those  States  in  which 
the  inspection  service  was  up  to  the  agreed 
standard.  If  this  were  done  and  States  adopted 
legislation  permitting  the  entrance  of  dairy 
products  from  all  other  States  reported  by  the 
Federal  Government  as  meeting  the  agreed 
minimum  standards,  then  we  might  realize 
the  objective  both  of  wholesome  dairy  products 
and  free  trade  among  the  States. 

If  we  really  wish  to  attain  these  objectives,  we 
could,  despite  difficulties  of  procedure  and  detail 
which  are  always  bound  to  arise,  work  out  some 
kind  of  satisfactory  program  along  one  of  the 
lines  suggested  above. 

The  fact  is  that  health  regulations,  so  far  as 
they  are  directed  to  purely  health  objectives, 
need  place  no  restraints  on  interstate  or  local 
commerce.  On  the  other  hand,  if  board-of- 
health  regulations  are  to  be  used  for  protecting 
local  dairy  interests  then  interstate  trade  may  be 
restricted.  A  major  step  forward  would  be 
accomplished  if  States  and  municipalities  would 
recognize  and  clearly  state  the  purpose  of  their 
regulations.  If,  after  open  consideration,  the 
decision  is  made  to  protect  local  dairy  interests, 
then  the  question  may  well  be  faced  as  to  whether 
this  should  be  done  through  health  regulations 
or  by  more  direct  means.  At  any  rate,  if  the 
purpose  is  to  protect  public  health  let  that 
clearly  appear.  If  the  aim  is  solely  or  in  part 
to  achieve  market  restriction,  such  purpose 
should  likewise  be  publicly  recognized. 

State  Milk  Control  Boards 

Between  1933  and  1936,  21  or  more  States 
attempted  to  deal  with  the  dairy  problem  by 
setting  up  milk  control  boards  of  some  kind. 
A  few  State  laws  are  no  longer  in  effect;  19 
States  still  had  milk-control  laws  on  May  6, 
1938.  The  depression  years,  1931-34,  marked 
a  period  of  increasing  milk  production  and  low 
consumer  purchasing  power.  As  a  result, 
fluid-milk  consumption  fell  off  in  industrial 


»>  Possibly  State  adoption  would  not  be  necessary,  for  the  courts 
might  find  that  dairy  products  from  a  federally  approved  source  in 
one  State  could  not  be  barred  from  another. 


centers,  milk  prices  declined,  and  dairy  farmers 
generally  found  themselves  in  a  very  difficult 
position. 

The  situation  was  further  complicated  by  the 
fact  that  transportion  improvements  during  the 
last  20  years  have  continuously  widened  the 
area  from  which  fluid  milk  and  cream  can  be 
profitably  shipped  to  market.  The  natural  pro- 
tection formerly  enjoyed  by  producers  in  the 
vicinity  of  the  large  industrial  cities  of  the 
East  has  been  greatly  decreased  not  only 
through  the  development  of  railroad  tank  cars 
for  shipping  milk  and  cream,  but  particularly 
by  the  growing  use  of  the  motortruck.  Improve- 
ments in  roads  and  in  truck-refrigeration 
methods,  including  tank  trucks,  have  gready  in- 
creased the  distance  over  which  fluid  milk  and 
cream  may  be  shipped  to  market. 

State  milk-control  laws  have  been  designed  to 
help  the  dairy  farmers  and  have  provided  price- 
fixing  machinery  to  deal  with  the  extremely 
complex  problems  of  pricing  and  bargaining 
relationships  which  exist  in  this  industry.  The 
vicissitudes  of  these  boards,  their  successes  and 
failures,  cannot  be  discussed  here.  We  are 
primarily  interested  to  examine  the  milk-control 
laws  from  the  standpoint  of  their  effect  upon  the 
free  movement  of  milk  and  cream  in  interstate 
commerce. 

A  central  feature  of  State  milk-control  laws 
has  been  the  setting  of  prices  that  distributors 
must  pay  the  producers  for  fluid  milk  and  cream. 
A  difficult  problem  arose  for  those  eastern  indus- 
trial States  into  which  milk  could  be  profitably 
shipped  from  Western  States  and  northern  New 
England  States.  Thus,  if  the  law  were  effec- 
tively to  help  producers  within  a  given  State,  it 
must  require  distributors  to  pay  the  fixed  price 
to  all  producers,  both  those  within  and  those 
beyond  the  State  lines.  Otherwise,  the  effect 
would  be  to  stimulate  importation  of  fluid  milk 
from  out-of-State  low-cost  areas  and  further  to 
embarrass  the  milk  producers  of  the  State. 

To  prevent  this  development,  many  of  the 
early  laws  provided  that  the  fixed  price  mu^  be 
paid  to  outside  producers  as  well  as  to  those 
within  the  State.  Such  a  provision  made  the 
milk-control  law  effective  because  it  was  im- 
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possible  to  buy  milk  at  a  lower  price  outside  the 
State  than  within  the  State.  In  fact,  much  sup- 
port for  these  laws  appears  to  have  resulted  from 
the  belief  that  producers  within  the  State,  with 
out-of-State  competition  reduced,  would  be 
able  to  sell  a  larger  proportion  of  their  milk  in 
the  fluid-milk  markets  of  their  own  State. 

The  New  York  Milk  Control  Board  Act  was 
the  first  in  which  this  provision  was  put  to  court 
test.  The  case  had  to  do  with  a  New  York  milk 
dealer,  G.  A.  F.  Seelig,  who  sold  milk  in  New 
York  City  which  had  been  purchased  in  Ver- 
mont at  a  price  lower  than  that  which  the  New 
York  State  Milk  Control  Board  ruled  should  be 
paid  to  producers  whether  in  or  outside  the 
State.  The  Supreme  Court  of  the  United  States, 
deciding  the  case  in  favor  of  Seelig,  found  that 
this  provision  of  the  New  York  lawwas  a  violation 
of  the  commerce  clause  of  the  Constitution  and, 
therefore,  was  unconstitutional.  In  delivering 
the  opinion  of  the  Court,  Justice  Cardozo  said : 

"If  New  York,  in  order  to  promote  the  eco- 
nomic welfare  of  her  farmers,  may  guard  them 
against  competition  with  the  cheaper  prices  of 
Vermont,  the  door  has  been  opened  to  rivalries 
and  reprisals  that  were  meant  to  be  averted  by 
subjecting  commerce  between  the  States  to  the 
power  of  the  nation." 

The  chief  threat  of  the  milk-control  boards  to 
interstate  commerce  was  therefore  nullified  by 
this  decision.  Nevertheless,  there  is  at  least 
some  indication  that  these  boards  may  at  times, 
indirecdy  and  informally,  still  discourage  inter- 
state shipments  of  milk  or  cream.  All  milk 
dealers  must  be  licensed  under  the  milk-control 
laws  of  most  of  the  States.  To  secure  such  a 
license  and  to  keep  it,  distributors  must  conform 
to  numerous  rulings  and  requirements  of  the 
State  milk  control  board.  In  many  States  a 
dealer's  license  may  be  refused  or  revoked  for 
action  "demoralizing  to  price  structure."  It  is 
claimed  by  dealers  in  certain  States  that  the 
milk  board  puts  effective  pressure  upon  them  to 
decrease  or  at  least  not  to  increase  their  out-of- 
State  purchases  of  fluid  milk.  Such  charges 
would  be  difficult  to  prove,  but  the  powers  of 
the  milk  boards  are  often  so  broad  and  include 

M  Baldwin  v.  G.  A.  F.  Seelig,  294  U.  S.  522  (1935). 


such  wide  areas  of  administrative  discretion 
that  there  is  a  clear  possibility  that  their  author- 
ity might  be  so  used.  To  the  extent  that  State 
boards  do  use  their  powers  in  this  way,  appre- 
ciable hindrance  to  interstate  trade  may  result. 

Of  course,  any  measures  that  result  in  con- 
trolling prices  or  production  are  likely  to  have 
some  effect,  direct  or  indirect,  on  interstate 
trade  in  dairy  products.  A  thorough  examina- 
tion of  this  question  is  beyond  the  scope  of  this 
publication.  It  may  be  noted,  however,  that 
milk  and  milk  products,  in  this  country,  are 
seldom  if  ever  produced  and  distributed  under 
conditions  of  pure  competition.  The  alterna- 
tive to  public  control  is  not  open  competition 
but  a  combination  of  competition  and  private 
monopolistic  or  semimonopolistic  control. 

The  larger  question  of  whether  there  should 
be  public  control  of  the  dairy  industry  in  the 
interest  of  stability  and  orderly  marketing  can- 
not be  dealt  with  here.  We  may  merely  empha- 
size the  fact  that  efforts  to  stabilize  the  industry, 
whether  through  health  and  sanitary  regulations 
or  through  price-fixing  legislation,  may  appre- 
ciably hinder  the  movement  of  dairy  products 
in  interstate  commerce.  In  promoting  stabil- 
ity, interstate  trade  may  be  reduced.  Here  is  a 
difficult  problem  of  alternative  objectives — one 
that  needs  careful  study  and  that  eventually 
the  public  must  decide. 

A  number  of  bills  have  been  urged  in  Congress 
by  which  the  Agricultural  Adjustment  Admin- 
istration would  be  empowered  to  adopt  policies 
that  would  place  restrictions  on  the  free  flow  of 
dairy  products  in  interstate  trade.  None  of 
these  bills  has  been  adopted.  None  had  the 
support  of  the  Agricultural  Adjustment  Admin- 
istration. In  opposing  an  act  of  this  nature — a 
shipping  permit  proposed  in  1934  (H.R.  8988) — 
the  Administration  took  the  position  that: 

.  .  Use  of  governmental  powers  to  dis- 
criminate as  between  diff"erent  groups  of  farmers 
has  seemed  to  this  Administration  undemo- 
cratic and  unjustifiable. 

"  For  a  discussion  of  this  subject  see:  E.  W.  Gaumnitz  and  0.  M. 
Reed,  some  problems  involved  in  estabushinq  milk  pbices, 
Marlieting  Information  Series,  Agricultural  Adjustment  Adminis- 
tration, 1937. 
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"The  erection  of  'tariff  walls'  around  milk- 
sheds,  creation  of  monopoly  for  farmers  within, 
and  exclusion  by  law  of  those  outside,  have  the 
same  unfortunate  effects  inside  this  country  as 
erection  of  international  trade  barriers  has  upon 
world   commerce.   They  lead   to  retaliatory 


acrion,  which  is  injurious  to  the  farmers  and  the 
public  because  it  interrupts  the  economic  flow  of 
commerce."  ^® 

>«  Black,  John  D.,  the  dairt  industet  and  the  a.  a.  a.  (Wash- 
ington, D.  C,  1935),  p.  132. 
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BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Margarine 


HISTORY  OF  MARGARINE  LEGISLATION  ' 

Almost  from  the  time  of  its  introduction  into 
this  country  in  the  early  1870's  Federal  and 
State  taxes  and  regulatory  laws  have,  with  vary- 
ing success,  been  applied  to  the  manufacture  and 
sale  of  margarine  (oleomargarine).^  Irrespec- 
tive of  whether  or  not  such  was  its  purpose,  the 
actual  effect  of  much  of  this  legislation  has  been 
to  raise  appreciable  barriers  to  interstate  trade 
in  butter  substitutes. 

Federal  margarine  legislation,  although  to  a 
certain  extent  restrictive,  affects  the  country  as 
a  whole  and,  in  the  usual  sense  in  which  the  ex- 
pression is  used,  does  not  constitute  a  barrier  to 
shipments  across  State  lines.  The  history  of 
Federal  legislation  may  be  briefly  reviewed, 
however,  as  a  background  against  which  to 
examine  the  very  important  recent  develop- 
ments in  State  legislation  relative  to  margarine. 

A  Federal  margarine  law  providing  for  both 
license  fees  and  an  excise  tax  was  adopted  in 
1886.^  Annual  license  fees  were  set  at  $600  for 
manufacturers  of  margarine,  $480  for  whole- 
salers, and  $48  for  retailers.  For  dealers  con- 
fining their  business  to  uncolored  margarine 
these  license  fees  were  reduced  in  1902.*  An- 

>  For  a  more  detailed  historical  treatment  see:  Snodgeass,  Kath- 
arine, MARGARINE  AS  A  BUTTER  SUBSTITUTE  (Stanford  University, 
1930).  A  good  brief  account  appears  in  Dewees,  Anne,  state  and 

FEDERAL  LEGISLATION  AND  DECISIONS  RELATING  TO  OLEOMARGARINE, 

Bureau  of  Agricultural  Economics,  U.  S.  Department  of  Agriculture, 
1939. 

2  As  most  margarine  is  now  made  from  vegetable  oils  instead  of 
from  oleo  and  other  animal  oils,  the  term  "margarine"  is  to  be  pre- 
ferred to  "oleomargarine." 

3  24  Stat.  209. 
*  32  Stat.  193. 


nual  payments  for  wholesalers  were  then  placed 
at  $200,  and  for  retailers  at  $6. 

The  act  of  1886  also  provided  for  an  excise 
tax  of  2  cents  per  pound  on  all  margarine  man- 
ufactured in  the  United  States  and  a  stamp  tax 
of  15  cents  per  pound  on  imported  margarine. 
The  act  of  1902  distinguished  between  the  col- 
ored and  uncolored  product,  the  excise  on  the 
former  being  10  cents  per  pound  and  that  on 
the  latter  one-fourth  cent  per  pound.  Numer- 
ous attempts  to  change  these  rates  have  met 
with  failure,  and  they  remain  today  the  same 
as  in  1902.  Margarine  imported  from  abroad 
has  been  subject  to  an  import  duty  since  1883, 
as  well  as  to  the  stamp  tax  imposed  in  1 886.  The 
rate  of  duty  since  1930  has  been  14  cents  per 
pound,  the  same  as  that  paid  on  butter. 

From  the  standpoint  of  this  study  of  barriers 
to  interstate  trade,  the  history  of  State  marga- 
rine legislation  falls  into  two  periods:  (1)  The 
years  before  1929  when  legislation  that  stood 
up  in  court  tests  was  only  moderately  restrictive 
to  interstate  commerce,  and  (2)  the  period  from 
1929  to  the  present  when  effective  restrictive 
legislation  has  been  adopted  and  has  survived 
the  test  of  constitutionality.^ 

Even  before  the  first  Federal  margarine  law 
was  adopted  in  1886,  over  one-half  of  the  States 
had  enacted  margarine  laws.  Most  of  these 
were  planned  to  prevent  the  sale  of  margarine 
as  butter,  and  some  provided  for  license  fees 
to  be  paid  by  margarine  manufacturers  and 

'  Early  State  legislation  did  result  in  drastically  restricting  the 
manufacture  and  sale  of  colored  margarine. 
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dealers.  Seven  were  apparently  designed  to  ex- 
clude the  product  from  the  State.  As  with  so 
much  legislation  of  this  kind,  the  motives  that 
led  to  its  adoption  were  complex,  Certainly  the 
prohibitive  laws  were  strongly  sponsored  by 
dairy  interests  and  apparently  market  exclusion 
was  a  major  consideration  in  securing  their 
adoption.  Yet  the  claims  of  the  dairymen  that 
the  purpose  was  to  prevent  fraud  upon  the  public 
also  has  validity,  for  unscrupulous  elements  in 
the  margarine  industry  in  the  early  period  did 
successfully  pass  off  for  butter  considerable  quan- 
tities of  their  product.  Moreover,  passage  of 
restrictive  legislation  was  rendered  additionally 
easy,  as  pointed  out  by  a  contemporary  student, 
by  the  popular  prejudice  against  this  new  food. 
A  considerable  number  of  people  honestly  re- 
garded margarine  as  ".  .  .  foul  in  its  nature 
and  deleterious  to  the  public  health,  or,  per- 
haps, a  positive  poison."® 

These  early  laws,  insofar  as  they  were  pro- 
hibitive and  seriously  interfered  with  interstate 
commerce,  were  rendered  inoperative  as  a 
result  of  the  Federal  act  of  1886  and  of  Supreme 
Court  decisions  which  found  completely  pro- 
hibitory laws  unconstitutional.  As  a  result,  those 
who  were  opposed  to  margarine  sponsored  laws 
prohibiting  its  manufacture  or  sale  when  colored 
to  resemble  butter.  By  1902  more  than  half  the 
States  had  adopted  such  legislation.  These  laws 
held  up  satisfactorily  under  court  appeal,  but 
were  not  regarded  as  adequate  by  those  who 
wished  to  curtail  the  use  of  all  margarine  in- 
cluding the  uncolored  product. 

Another  and  more  drastic  type  of  legislation 
was  attempted  in  this  early  period.  Five  States  ^ 
attempted  to  deal  with  the  situation  by  adopting 
laws  requiring  that  butter  substitutes  should  not 
be  offered  for  sale  unless  colored  pink.  These 
laws  became  inoperative  when  in  1898  the  New 
Hampshire  law  was  declared  unconstitutional 
by  the  United  States  Supreme  Court.  In  ren- 
dering its  decision  the  Court  stated  in  part: 

"Although  under  the  wording  of  this  statute 
the  importer  is  permitted  to  sell  oleomargarine 

«  Bannard,  H.  C,  the  oleomargarine  law:  a  study  of  con- 
gressional pouTics,  Political  bcience  Quarterly,  vol.  2,  p.  547, 1887. 

^  New  Hampshire,  1885;  Vermont,  1886;  Minnesota  and  West  Vir- 
£iaia,  1891;  and  South  Dakota,  1897. 


freely  and  to  any  extent,  provided  he  colors  it 
pink,  yet  the  permission  to  sell,  when  accom- 
panied by  the  imposition  of  a  condition  which, 
if  complied  with,  wiU  effectually  prevent  any 
sale,  amounts  in  law  to  a  prohibition."  ^ 

Very  little  State  legislation  regarding  marga- 
rine was  adopted  between  1902  and  the  early 
1920's.  Increasing  difficulties  appeared  in  con- 
nection with  the  enforcement  of  the  Federal  10 
cents-per-pound  tax  on  artificially  colored  mar- 
garine which  had  been  adopted  in  1902.  About 
1909,  manufacturers  began  to  utilize  in  the 
production  of  margarine  ingredients  like  peanut 
oil  and  soybean  oil,  which  could  be  used  to 
impart  a  naturally  yellow  color  to  margarine. 
As  the  Federal  tax  of  10  cents  per  pound 
applied  to  the  "artificially"  colored  product,  a 
serious  enforcement  problem  arose,  and  the 
United  States  Bureau  of  Internal  Revenue  urged 
the  need  of  legislation  that  would  carefully  define 
the  term  "artificially  colored."  Congress  took 
no  action  until  1931.  In  that  year  the  10-cent 
tax  was  applied  to  all  yellow  margarine  and  the 
meaning  of  "yellow  in  color"  was  defined. 

The  last  15  years  have  seen  a  revival  of  State 
legislation  directed  against  margarine.  At  first 
this  new  movement  took  the  form  of  laws  pro- 
hibiting the  sale  or  manufacture  of  butter  sub- 
stitutes in  which  milk  or  cream  was  combined 
with  edible  oils.^  The  prohibitory  character  of 
these  laws  arose  from  the  fact  that  some  milk  or 
cream  is  necessary  to  the  production  of  palata- 
ble butter  substitutes. 

The  legislatures  of  Oregon  and  Washington 
passed  such  an  act  in  1923.  But  in  both  States 
the  law  was  defeated  on  being  subjected  to 
popular  referendum.  In  1925,  Wisconsin  adopt- 
ed similar  legislation,  but  here  again  without 
lasting  success.  In  this  case  the  supreme  court 
of  the  State  permanentiy  enjoined  the  dairy  and 
food  commissioner  from  enforcing  the  law.  The 
court  found  that  the  purpose  of  the  act  was  to 
prohibit  the  sale  and  manufacture  of  oleomar- 
garine within  the  State  of  Wisconsin.^" 

Although  losing  out  in  this  skirmish,  those 

'  Collim  V.  New  Hampshire,  171  U.  S.  34  (1898). 

•  "Vegetable  fats"  in  the  case  of  the  Oregon  and  Washington  laws. 

i»  John  F.  Jelke  v.  Enurv,  193  Wis.  311  (1927). 
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wishing  more  restrictive  margarine  legislation 
presently  led  the  attack  on  a  new  and  this  time 
much  more  successful  front.  Two  States,  Mon- 
tana and  California,  had  earlier  experimented 
with  a  State  excise  on  margarine,  but  no  State 
had  such  an  impost  at  the  beginning  of  1929. 
In  that  year  Utah  placed  a  5-cent-per-pound 
excise  on  uncolored  margarine.  In  1931,  fol- 
lowing Utah's  lead,  10  States  adopted  margarine 
excise  taxes.  Today  over  half  the  States  of  the 
Union  have  margarine  excise  legislation  of  one 
kind  or  another.  In  addition,  many  of  these 
States  have  increased  or  for  the  first  time  have 
imposed  license  fees  upon  those  who  manufac- 
ture or  sell  margarine.  Since  1929,  therefore, 
we  have  entered  a  period  in  which  margarine 
taxes  have  a  place  on  the  statute  books  of  more 
than  half  of  our  States. 

EXISTING  MARGARINE  LAV^S 

Before  describing  the  present  status  of  marga- 
rine taxes  we  may  well  note  some  of  the  miscel- 
laneous provisions  of  State  margarine  laws. 
Most  States  strictly  regulate  the  labeling  of  mar- 
garine packages  so  that  the  consumer  may  know 
what  product  he  is  purchasing."  Then  many 
States  provide  not  only  that  stores  selling  mar- 
garine shall  make  that  fact  known  in  some 
conspicuous  way,  but  also  require  that  similar 
clear  notification  shall  be  given  to  all  patrons 
of  public  eating  places  and  boarding  houses. 
Arkansas  and  Missouri  even  prescribe  that  the 
dishes  upon  which  margarine  is  served  be  clearly 
labeled  with  the  term  "oleomargarine."  About 
one-half  of  the  States  prohibit  the  serving  of 
margarine  in  State  institutions,  including,  in 
some  States,  the  State  prisons.  Thirty-one 
States  prohibit  outright  the  sale  of  colored 
margarine. 

State  license  fees  for  margarine  manufacturers 
and  dealers  are  by  no  means  new.  Seventeen 
States  now  have  such  laws,  seven  having  adopted 
them  before  1930.  In  some  States  the  fees  are 
nominal.  Thus,  Minnesota  assessed  $1  per  year 
against  manufacturers,  wholesalers,  and  retail- 
ers, and  Utah  collects  $5  annually  from  whole- 

II  To  a  considerable  extent  these  merely  duplicate  Federal  laws 
and  regulations. 


salers  and  retaOers.  In  certain  other  States  the 
charges  are  more  substantial;  some  are  not  only 
higher  than  those  assessed  by  the  Federal  Gov- 
ernment, but  cover  a  larger  number  of  agencies. 
Thus,  three  States — North  Carolina,  Pennsyl- 
vania, and  Wisconsin — require  $1,000  annually 
from  each  manufacturer.  Montana  collects  a 
$400  annual  license  fee  from  retailers.  Of  all 
the  States,  none  assesses  more  comprehensive 
license  fees  than  Wisconsin.  Not  only  do  manu- 
facturers pay  $1,000  annually,  but  wholesalers 
must  pay  $500,  retailers,  restaurants,  and  hotels 
$25,  boarding  houses  $5,  and  bakers  and  con- 
fectioners and  individual  consumers  who  buy  in 
interstate  trade  must  pay  $1. 

At  least  half  the  States  now  have  excise  taxes 
on  margarine. '2  Some  of  these  apply  only  to 
margarine  made  from  certain  specified  raw 
materials. Nine  States  have  excise  taxes  on 
all  uncolored  margarine.  Of  these,  Idaho, 
Iowa,  and  Utah  levy  5  cents  per  pound, 
Oklahoma,  1^  North  Dakota,  South  Dakota,  and 
Tennessee,  10  cents  per  pound,  and  Washington 
and  Wisconsin,  15  cents  per  pound. 

THE  "protective"  PURPOSE  OF  MARGARINE 
LAWS 

Although  elimination  of  fraud  was  undoubt- 
edly an  important  basis  for  much  of  the  early 
margarine  legislation,  this  is  obviously  not  the 
object  of  the  recent  movement  for  high  marga- 
rine sales  taxes  and  license  fees.  The  practice 
of  passing  off"  margarine  as  butter  has  practically 
disappeared  in  recent  years. 

Generally  those  favoring  margarine  legisla- 
tion have  been  frank  to  say  that  their  object  is 
to  "protect"  the  dairy  industry.  When  the 
Washington  tax  of  15  cents  per  pound  was 
carried  to  the  Supreme  Court  the  sponsors  of 
the  act  candidly  stated  that  their  purpose  was 
to  help  the  butter  industry  and  they  made  their 
arguments  on  that  basis.  The  report  of  the 
South  Dakota  Tax  Conference  in  1931  typifies 

12  See  table  2. 

■3  These  laws  are  described  on  p.  20. 

"  Idaho  and  Utah  double  this  rate  if  the  margarine  is  colored. 

"  A  1937  amendment  exempts  margarine  manufactured  from 
"domestic"  products  from  this  tax.  This  law  has  not  yet  been  put 
into  effect  and  is  now  held  up  by  a  legal  dispute. 

"  Based  on  an  examination  of  the  reports  by  the  U.  S.  Department 
of  Agriculture  of  violations  of  the  Federal  Food  and  Drug  Acts. 
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the  attitude  in  butter-producing  States.  This 
report  reads  in  part: 

"The  South  Dakota  farmers  and  dairymen 
are  developing  a  great  dairy  industry  which 
should  be  encouraged  and  protected  in  every 
legitimate  way.  The  use  of  substitute  dairy 
products,  such  as  oleomargarine,  limits  the  use 
and  lowers  the  market  of  butter. 

"A  tax  of  ten  cents  per  pound  on  butter  sub- 
stitutes will  afford  a  measure  of  protection  to 
the  dairy  interests  and  at  the  same  time  protect 
the  general  public  from  the  use  of  substitutes 
inferior  in  every  way  to  pure  South  Daokta 
butter. 

"This  tax  will  operate  to  the  benefit  of  the 
dairy  industry  in  reducing  the  amount  of  such 
substitutes  used  or,  if  the  sale  of  butter  substi- 
tutes is  not  curtailed,  will  be  a  fair  revenue 
producer.  As  between  the  two  possibilities,  we 
would  prefer  that  it  operate  in  a  reduction  of 
the  use  of  butter  substitutes." 

The  recent  wave  of  margarine  excise  laws 
exempting  from  taxation  margarine  made  from 
"domestic"  ingredients  illustrates  a  new  devel- 
opment of  the  protective  principle  in  State 
margarine  legislation.  Until  the  close  of  the 
World  War  oleo  oil,  a  beef  product,  was  the 
chief  constituent  of  margarine.  Gradually, 
however,  the  use  of  vegetable  oils  was  perfected 
and  cottonseed  oil  in  particiilar  became  in- 
creasingly important  as  a  margarine  constituent. 
By  1915,  cottonseed  oil  made  up  30  percent  of 
the  fats  and  oils  used  in  the  manufacture  of 
margarine  in  this  country.  About  that  time 
the  use  of  coconut  oil  began  to  increase  rapidly, 
and,  by  1933,  75  percent  of  all  fats  and  oils 
used  in  the  manufacture  of  margarine  came 
from  this  source. 

The  results  of  this  technological  change  were 
reflected  before  long  in  Federal  and  State  legis- 
lation. Not  only  did  the  Federal  Government 
(1934)  place  an  excise  tax  of  3  cents  per  pound 
on  coconut  oil  from  the  Philippines  or  other 
United  States  possessions,^^  but  a  curious  new 
form  of  State  margarine  legislation  flowered, 

'"  See  p.  14,  Eeport  of  the  South  Dakota  Tax  Conference.  [S.  Dak. 
Div.  of  Taxation,  Bull.  14.] 

IS  DEWEE3,  ANKE,  op.  Cit.,  p.  14. 

i»  5  cents  per  pound  if  from  foreign  countries. 


especially  in  the  cotton-  and  cattle-producing 
States.  In  the  3  years  1933-35,  14  States 
passed  legislation  providing  in  effect  for  an 
excise  of  from  10  to  15  cents  per  pound  on 
margarine  containing  certain  foreign  ingre- 
dients.^ Typical  of  these  laws  is  that  of  Texas 
which  provides  for  a  10-cent  tax  on  margarine 
containing  any  fat  or  oil  other  than  oleo  oil, 
oleo  stock,  oleo  stearine,  neutral  lard,  corn  oil, 
cottonseed  oil,  peanut  oil,  soybean  oil,  or  milk  fat. 

More  restrictive  are  the  laws  of  certain  im- 
portant cattle-producing  States  outside  the  Cot- 
ton Belt.  Thus,  Minnesota,  Nebraska,  and 
Wyoming  penalize  cottonseed  along  with  coco- 
nut and  other  foreign  oils  by  providing  for  an 
excise  tax  on  all  margarine  not  containing  a 
substantial  percentage  of  animal  fats.^' 

EFFECTIVENESS  OF  MARGARINE  TAXES  AS  REVENUE 
AND  AS  PROTECTIVE  MEASURES 

Students  of  the  tariff  have  long  recognized  that 
customs  duties  low  enough  to  bring  in  appreci- 
able revenue  give  little  or  no  protection  and  that 
those  that  really  give  broad  protection  bring  in 
practically  no  revenue.  So  State  excise  taxes 
may  be  a  source  of  revenue  or  they  may  afford 
protection,  but  they  carmot  effectively  do  both 
at  the  same  time. 

Table  1  shows,  as  far  as  such  data  are  avail- 
able, the  annual  revenue  collected  during  the 
calendar  year  1937  or  the  fiscal  year  1938  from 
State  margarine  excises  and  licenses.  Iowa, 
with  a  5-cent  excise  on  all  margarine,  is  the  only 
State  that  has  obtained  considerable  revenue 
from  a  margarine  excise.  In  recent  years  this 
State  has  realized  approximately  one-quarter 
million  dollars  annually  from  this  source.  Utah 
collected  about  S44,000  during  the  fiscal  year 
1938.  Other  States  have  received  much  less 
revenue,  and  some  none  at  all.  States  that 
exempt  domestic  oils  from  the  excise  collected 

so  The  actual  wording  of  the  laws  usually  specifies  that  margarine 
made  from  certain  products  is  exempt  from  the  tax.  These  products 
are  "domestic"  only  in  the  sense  that  they  are  commonly  produced  in 
this  country.  In  most  cases  they  are  also  imported  in  considerable 
quantities. 

21  To  be  exempt  from  the  excise  tax,  margarine  must  contain 
animal  fats  up  to  at  least  65  percent  in  Minnesota,  50  percent  in 
Nebraska,  and  20  percent  in  Wyoming.  Minnesota  and  Nebraska 
also  discriminate  against  foreign  vegetable  fats  and  oils. 
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Table  1. — Revenue  from  margarine  excises  and  license  fees,  by  States,  for  last  fiscal  year  i 


STATES  HAVXNO  EXCISE  ON  ALL  MARGARINE 


State 

Rate  of 
excise 
per 
pound 

Annual  license  fees 

Revenue  from— 

Manu- 
facturers 

Whole- 
salers 

Retailers 

Restau- 
rants 

Hotels 

Boarding 
houses 

Excise 

License 

Total 

Idaho  

Cents 
^  5 
5 
10 
10 
10 
10 
i  5 
15 
15 

Dollars 

Dollars 
200 

Dollars 
50 

Dollars 

Dollars 

Dollars 

Dollars 
1,430.00 
315, 329.  90 
0 

603.40 
4, 585. 50 
(«) 

42, 334, 64 
0 

» 13. 42 

Dollars 
330.00 

Dollars 

1,760.00 
315, 329. 90 
0 

517.40 
4,  585. 50 
14, 603. 00 
44, 054. 64 
0 

14.42 

Iowa  

Oklahoma  

North  Dakota  

10 

10 

10 
5 

5 
2 

2 

2 

2 

0 

14.00 

South  Dakota  

Tennessee '   

6 

3 
5 

2 
5 

2 

3 

1 

(») 
1,720. 00 

Washington   -- 

Wisconsin  «   

1,000 

500 

25 

25 

25 

5 

»  1.00 

STATES  IMPOSING  EXCISE  ONLY  ON  CERTAIN  TYPES  OF  MARGARINE 

Alabama    _-_ 

10 
10 
10 
10 
10 
13 
12 
10 
10 
'  15 
10 
10 
10 
10 
10 

0 
0 
0 
0 
0 
0 

(«) 

0 
0 
0 
0 

2.40 

(«) 
0 

2,  274. 40 

0 
0 

375.00 
0 
0 
0 

(«) 

0 

1, 981.00 
3,300.00 
0 

2, 402. 40 
(«) 

0 

2, 274. 40 

Arkansas  _  ._- 

Colorado   _ 

25 

25 

375. 00 

Florida   

Georgia  _.  

Kansas   

Louisiana   

Maine   

Minnesota  

1 

100 

1 

25 

1 
1 

1,981.00 
3, 300.00 

Nebraska  

New  Mexico   

North  Carolina  

1,000 

100 

2, 400. 00 

South  Carolina    

Texas  

Wyoming  _  

STATES  HAVING  LICENSE  ONLY 

• 

Cahfomia   

100 
100 

50 
50 

100 
1,000 

600 
25 

5 
6 
10 
400 
100 
25 

2 
3 

2 
3 

2 

59, 150. 19 
9, 700.05 

(=) 
9, 100. 00 
424, 700.  74 
11,117. 45 

59, 150. 19 
9,  700. 05 

(«) 

9, 100.00 
424,  700. 74 
11,117. 45 

Connecticut   

Mississippi   

Montana  

Pennsylvania    

1,000 

50 

50 

10 

Vermont            _  _  

1  Compiled  August  1938  from  data  received  from  State  officials.  (Except  for  Tennessee.)  Fiscal  years  range  from  calendar  year  1937  to 
fiscal  year  ended  July  31, 1938. 

2  Idaho  and  Utah  each  have  an  excise  tax  of  10  cents  per  pound  on  colored  margarine. 

'  Data  for  Tennessee  from  p.  44,  vol.  V,  No.  1,  Tax  Policy  (publication  of  the  Tax  Policy  League,  New  York). 

*  A  license  fee  of  $1  and  a  use  tax  of  6  cents  per  poimd  are  charged  consumers  who  import  margarine  from  outside  the  State. 

'  Data  received  from  Wisconsin  showed  a  total  revenue  of  $14.42  and  indicated  that  1  consumer's  license  had  been  Issued.  The  break-down 
of  the  total  has  been  made  by  the  authors. 

•  Data  not  available. 

■  State  actually  collects  14J4  cents  per  pound  as  credits  are  given  for  Federal  excise. 
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nothing  from  the  margarine  excise,  with  the 
exception  of  North  CaroUna  which  received 
S2.40. 

The  story  is  similar  for  Hcense  fees.  Penn- 
sylvania with  its  SI 00  annual  license  fee  from 
retailers  received  over  S400,000  from  these  fees 
in  the  calendar  year  1937.  California  collected 
nearly  S60,000  from  license  fees  in  the  same 
period.  Other  States  received  much  less.  As  a 
source  of  revenue,  therefore,  margarine  taxes 
and  license  fees  are  not  important  except  in  Iowa, 
Pennsylvania,  and  perhaps,  though  in  less  degree, 
in  Utah  and  Montana. 

What  has  been  the  effect  of  these  taxes  on  the 
consumption  of  margarine?  Unfortunately  there 
are  no  statistics  on  margarine  consumption  by 
States.  Neither  State  nor  Federal  revenue 
reports  on  margarine  excises  are  in  such  form  as 
to  give  a  satisfactory  measure  of  the  quantity  of 
margarine  consumed.  However,  the  annual 
reports  of  the  United  States  Commissioner  of 
Internal  Revenue  do  give  the  number  of  retail- 
ers licensed  to  sell  margarine  in  each  State. 
These  data  provide  our  best  indication  of  the  effect 
of  margarine  taxes  on  consumption .  But  obvdous- 
ly  they  must  be  used  with  caution  as  other  factors 
besides  taxes  may  influence  the  number  of  deal- 
ers. Thus,  for  example,  shifts  in  the  number  and 
size  of  all  retail  establishments,  changes  in  the 
quantity  of  margarine  sold  by  licensed  dealers, 
changes  in  the  number  of  licensed  dealers  due  to 
manufacturers'  sales  campaigns  or  business  con- 
ditions, may  somewhat  obscure  the  picture. 

Tables  2  and  3  present  an  analysis  of  the  data 
by  States,  showing  the  number  of  retail  dealers 
havihg  Federal  licenses  to  sell  uncolored  mar- 
garine. Table  2  shows  a  comparison  of  the 
number  of  dealers  licensed  in  1928  and  1937. 
In  1928,  no  States  had  margarine  excise  taxes, 
but  by  1937  one-haLf  of  the  States  had  margarine 
excises  of  some  kind.  The  table  is  arranged  to 
show  the  changes  that  have  taken  place  for 
groups  of  States  having  different  types  and  rates 
of  tax. 

»  The  figures  given  are  for  gross  returns.  The  net  revenue  realized 
would  be  somewhat  smaller. 


Table  2. — Number  of  retail  dealers  licensed  to  sell 
uncolored  margarine,  by  States,  1928  and  1937 


STATES  HAVING  A  SALES  TAX  ON  ALL  UNCOLORED 
MAEGARLN'E 


Excise 

per 
pound, 

1937 

Retail  dealers 

Percent- 
age 
change, 
1928  to 
1937 

1928 

1937 

Idaho  1   

Cents 
5 
5 
6 

Number 
699 
7,400 
733 

Number 
6 

3,989 
2S6 

Percent 
—99. 1 
-46.1 
-61.0 

Utah  1 

Total 

8,832 

i281 

-51.5 

10 
10 
10 
10 

764 
1,  523 
2,363 
3,498 

-100.0 
—96. 8 
-86.5 
-90.2 

South  Dakota  . 

48 
320 
344 

Temiessee    

Oidahoma '  

Total  

8, 148 

712 

-9L3 

Washington    

15 
15 

3,986 
6,007 

11 
3 

-99.7 
-99.9 

Wisconsin.  _  -  

Total   

8,993 

14 

-99.8 

Grand  Total   

25,973 

5,007 

-80.7 

STATES  HAVING  A  SALES  TAX  ON  ALL  MARGARINE 
NOT  CONTAINING  A  SUBSTANTIAL  AMOUNT  OF 
ANIMAL  OILS 


Minnesota  

10 

5,416 

2, 144 

-60.4 

Nebraska   

3, 410 

2,849 

-16.5 

Wyoming    

10 

275 

346 

+25.8 

Total  

9, 101 

5,  339 

-41.3 

STATES  HA\TNG  A  SALES  TAX  ON  MARGARLVE  EX- 
CEPT THAT  MANUFACTURED  FROM  SPECIFIED 
DOMESTIC  PRODUCTS  SUCH  AS  COTTONSEED  OIL, 
OLEO  OILS,  ETC. 


Alabama  

10 

1, 389 

2,420 

+74.2 

Arkansas    

10 

1,432 

2,163 

+51.0 

Colorado  

10 

2,362 

2,315 

-2.0 

Florida   _ 

10 

2,288 

3, 870 

+69.1 

Georgia...   

10 

1, 601 

3,257 

+103. 4 

Kansas  

10 

7,278 

5,  5i6 

-24.2 

Louisiana  

12 

1, 602 

2,691 

+68.0 

Maine  

10 

1,435 

1,966 

+37.0 

New  Mexico  

10 

194 

539 

+177.8 

North  Carolina   

10 

821 

2, 878 

+250.5 

South  Carolina   

10 

432 

1,6S9 

+291.  0 

Texas  

10 

2,341 

7,681 

+228.1 

Total  

23,175 

36, 985 

+59.6 

1  10  cents  on  colored  margarine. 

'  New  law  now  held  up  by  court  action  provides  for  tax  which 
exempts  from  taxation  margarine  from  "domestic"  products. 
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Table  2. — Number  of  retail  dealers  licensed  to  sell 
uncolored  margarine,  by  States,  1928  and  1937 — 
Continued 

STATES  HAVING  NO  MAROAKINE  EXCISE  TAXES 


State 


Arizona  

California  

Connecticut  

Delaware  

District  of  Columbia. 

Illinois   

Indiana  

Kentucky.  

Maryland  

Massachusetts  

Michigan  

Mississippi   

Missouri  

Montana   

Nevada   

New  Hampshire  

New  Jersey  

New  York   

Ohio   

Oregon  

Pennsylvania  

Ehode  Island  

Vermont  

Virginia..  

West  Virginia  


Total. 


Total  all  States. 


Excise 

per 
pound, 

1937 


Cents 


Retail  dealers 


1928 


Number 
531 
12, 236 
899 
341 
443 

15,  436 
10, 306 

1,954 
1,958 
4,629 
10,  616 
302 
6, 986 
5 

63 
699 
5,817 
13,  986 

16,  298 
2.530 
il77 

604 
1% 
1,824 
2,094 


114,  830 


173, 079 


1937 


Number 
726 
11, 353 
1,313 
401 
929 
16, 116 
9,  748 
3,789 

3,  271 
4,563 

11,838 
626 
8, 451 
26 
111 
1,014 

4,  769 
13,  255 
16,  677 

2, 493 
4,078 
974 
352 
4, 068 
6,233 


127, 174 


174,  505 


Percent- 
age 
change, 
1928  to 
1937 


Percent 
+36.7 
-7.2 
+46.1 
+17.6 
+109.7 
+4.4 
-5.4 
+93.9 
+67.1 
-1.4 
+12.6 
+107.  3 
+21.0 
+420.0 
+76.2 
+45. 1 
-18.0 
-5.2 
+2.3 
-1.5 
-2.4 
+61.3 
+79.6 
+123. 0 
+197.  7 


+10.7 


+0.8 


Annual  Report  of  the  Commissioner  of  Internal  Revenue,  1928,  p. 
113,  and  1937,  p.  122. 

Table  3. — Percentage  of  retail  stores  licensed  to 
sell  uncolored  margarine,  by  States,  1929  and 
1935  1-  2 


Rank  by 
percent- 
age of 
retail 
stores 


1. 
2 
3 
4. 
fi. 
6. 
7. 
8. 
9 
10 


1929 

Per- 

cent- 

State 

age  of 

retail 

stores 

Percent 

Montana   

0.8 

Mississippi  

4.2 

South  Carolina  

11.2 

Pennsylvania 

12.  2 

Georgia  ...   

12.9 

North  Carolina.. _ 

13.8 

Texas.   

14.5 

New  Mexico.. 

14.8 

Alabama  - 

15.4 

Connecticut  - . 

15.6 

1935 


State 


Washington... 
North  Dakota 

Wisconsin  

Idaho   

Montana  

Oklahoma  

Soath  DakoU 
Tennessee  

Mississippi  

Pennsylvania. 


Per- 
cent- 
age of 
retail 
stores 


Percent 
0 

.  1 
.2 

.  5 
1.0 
2.8 
3.3 
4.3 
6.7 
11. 1 


Table  3. — Percentage  of  retail  stores  licensed  to 
sell  uncolored  margarine,  by  States,  1929  and 
1935 — Continued 


Rank  by 
percent- 
age of 
retail 
stores 


11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29 
30. 
31 
32 
33. 
34 
35 

36. 
37. 
38 
39 
40 

41 
42 
43 
44 
45 
46 
47, 
48. 
49. 


1929 


State 


Kentucky  

Louisiana  

Virginia.   

Arkansas..  

Vermont-  

Tennessee  

Nevada   

Rhode  Island  

Maryland  

Delaware  

New  Hampshire. 

Florida   

Massachusetts... 

New  Jersey  

West  Virginia  

New  York  

Maine   

Arizona  

Oklahoma  

Wyoming  

North  Dakota-.. 

Missouri  

Utah  

Wisconsin..  

District  of  Colum- 
bia. 

Kansas   

Idaho  

Minnesota  

Colorado  

Illinois  

Michigan  

Ohio   

California  

Indiana  

Soath  DakoU.... 

Nebraska  

Oregon  _ 

Washington  

Iowa   

United  States  


Per- 
cent- 
age of 
retail 
stores 


Percent 
17.0 
17. 1 
20.8 
21.5 
22.5 
24.5 
29.6 
30.4 
30.6 
31.2 
31.6 
32.2 
34.1 
38.2 
38.7 
4L1 
43.4 
45.7 
50.8 
58.3 
61.7 
62.2 
63.2 
63.6 
69.7 

72.2 
74.9 
75.7 
75.8 
79.1 

83.8 
84.2 
92.0 
93.2 
P4.3 
96.6 
99.4 
2 112.  6 
'  113.  8 

44.4 


1935 


State 


Utah..  

Arkansas   

Vermont-.-  

Louisiana  

North  Carolina-.. 

Georgia  

Alabama   

Connecticut------ 

South  Carolina--. 

New  Mexico  

Kentucky—-  

Nevada  

Texas   

Virginia  

Minnesota  - 

Massachusetts  

New  York  - 

Delaware  

New  Jersey  -- 

Rhode  Island  

New  Hampshire.. 

Maryland  

Wyoming  

Maine  

Florida  


Per- 
cent- 
age of 
retail 
stores 


West  Virginia  

Iowa   

Arizona  

Missouri...  -. 

District  of  Colum- 
bia. 

California  

Oregon   

Illinois  

Colorado  

Michigan  

Nebraska   

Ohio.   

Indiana  

Kansas  


United  States. 


Percent 
14.1 

17.8 
19.7 
20.4 
20.6 
20.8 
21.1 
21.3 
21.6 
24.2 
24.2 
27.1 
28.3 
29.7 
3L1 
33.7 
35.2 
38.8 
40.6 
40.9 
42.2 
43.6 
44.4 
45.1 
47.5 

50.9 
51.5 
52.8 
53.3 
53.3 

56.2 
63.3 
68.8 
70.3 
7L7 
72.0 
75.9 
80.8 
87.1 

36.8 


I  Source  of  data  used  in  computing  percentages  of  number  of  food 
stores  is  the  total  number  of  grocery  stores,  combination  stores  (meat 
and  grocery),  and  general  stores  (with  food)  as  reported  for  1929  in 
the  Fifteenth  Census  of  the  U.  S.,  1930,  Retail  Distribution,  vol.  I, 
pts.  2  and  3,  table  1  for  States,  and  for  1935  In  Census  of  Business, 
1935,  Retail  Distribution,  vol.  Ill,  table  lA. 

Number  of  retail  dealers  licensed  to  sell  uncolored  margarine  taken 
from  the  Annual  Reports  of  the  Commissioner  of  Internal  Revenue, 
for  1929,  table  12,  p.  100;  and  for  1935,  table  34,  p.  129. 

'  States  that  appear  in  bold-face  type  had  an  excise  tax  on  margarine 
in  1935. 

'  The  percentages  for  Washington  and  Iowa  are  obviously  too  high, 
because  of  difficulties  explained  in  the  text. 
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An  examination  of  the  changes  for  individual 
States  and  groups  of  States  brings  out  some 
striking  differences.  Thus,  States  having  a  tax 
on  all  uncolored  margarine  show  a  drastic  drop 
in  the  number  of  retail  licenses,  a  decline  which 
averages  52  percent  for  States  having  a  5-cent 
excise,  91  percent  for  those  having  a  10-cent  ex- 
cise, and  more  than  99  percent  for  those  havmg 
a  1 5-cent  excise.  These  decreases  are  especially 
striking  in  view  of  the  substantial  increases  taking 
place  in  most  other  States. 

States  that  exempt  from  the  excise  any  mar- 
garine containing  a  substantial  quantity  of 
animal  fats  show,  on  the  average,  a  41 -percent 
decline  in  retail  licenses.  The  20-percent  ani- 
mal-fat requirement  of  Wyoming  does  not 
appear  to  have  had  a  restrictive  influence,  for 
licenses  in  that  State  increased  26  percent. 
Nebraska,  however,  which  sets  a  50-percent 
requirement  on  beef  fat,  shows  a  16-percent 
decline,  and  Minnesota,  with  the  highest  re- 
quirement of  all,  65  percent,  shows  the  sharpest 
decline,  60  percent. 

Of  the  States  that  exempt  from  the  excise  any 
margarine  that  is  manufactured  from  domestic 
products,  10  show  an  increase  in  the  number  of 
licenses  and  2  show  relatively  small  decreases,  the 
average  increase  for  the  whole  group  being  60  per- 
cent. States  having  no  margarine  excise  show  an 
average  increase  of  11  percent.  For  the  country 
as  a  whole  there  has  been  a  slight  increase  in 
the  number  of  licensed  retail  dealers  since  1928. 
Another  approach  to  these  data  is  shown  in 
table  3.  This  table  shows  the  percentage  of 
retail  food  stores  (grocery,  combination,  and 
general  stores)  licensed  to  sell  margarine  in 
1929  and  1935.  For  each  year  the  stores  are 
arranged  in  order  of  their  percentage  rank  in 
this  respect,  beginning  at  the  top  with  those 
having  the  smallest  and  ending  at  the  bottom 
with  those  having  the  highest  percentage  of 
retailers  who  have  licenses  to  sell  margarine. 
The  States  in  bold-face  type  are  those  having  an 

*3  Two  inadequacies  in  these  data  should  be  borne  in  mind.  (1) 
The  accuracy  and  completeness  of  the  count  of  food  stores  probably 
varied  somewhat  both  from  State  to  State  and  from  one  census  to 
the  other.  (2)  We  have  included  as  food  stores  only  the  categories 
indicated,  but  to  some  extent  other  types  of  dealers  may  have  sold 
margarine.  It  will  be  noted  that  two  States  have  percentages  higher 
than  100  in  1929.  This  would  appear  to  be  due  either  to  the  fact  that 


excise  on  all  margarine  in  1935.   None  of  the  ; 
States,  with  the  exception  of  Utah  whose  law 
became  effective  May  14,  1929,  had  an  excise  j 
in  the  earlier  year.   It  will  be  noted  that  all  j 
but  1     of  the  9  States  having  an  excise  on  all  | 
margarine  in  1935  are  among  the  11  having  in 
that  year  the  lowest  percentage  of  licenses.  ] 
Even  more  striking  is  the  fact  that  all  of  these 
States  had  a  much  higher  ratio  of  licenses  in  1 929  I 
than  in  1935;  2  of  them,  Washington  and  Iowa,  ' 
actually  having  the  highest  ratios  of  all  the  States  1 
before  the  taxes  were  imposed.    The  inclusion 
of  Montana  and  Pennsylvania  in  the  lowest  1 1  j 
in  1935  may  well  be  caused  in  part  by  the  fact  I 
that  they  are  the  2  States  having  highest  license  i 
fees  for  retailers  ($400  and  SI 00,  respectively).  j 
For  both  of  these  States  the  license  fees  antedate  j 
1929,  and  the  existence  of  these  fees  may  well  | 
be  a  factor  in  causing  their  low  ratios  in  1929. 

Undoubtedly  factors  other  than  taxes  are 
responsible  for  some  of  the  changes  shown  in 
the  tables.   Moreover,  number  of  retail  stores  is 
not  a  perfect  measure  of  consumption  changes. 
Certainly  the  exact  percentages  shown  should 
not  be  taken  too  seriously.   Yet  the  data  do 
create  a  strong  presumption  for  the  conclusion  J 
that  margarine  excises,  and  probably  to  some  1 
extent  also  high  retail  license  fees,  do  substan-  j 
tiaUy  curtail  margarine  consumption.  | 

Although  State  excises  that  exempt  margarine 
made  from  certain  specified  ingredients  have 
brought  in  very  litde  revenue  and  have  appar- 
ently not  curtailed  the  total  quantity  of  mar- 
garine consumed  in  the  States  concerned,  they  I 
have,  like  the  protective  tariff,  profoundly  af- 
fected the  manufacture  and  the  flow  of  trade  in 
the  product  taxed.  Thus,  in  1933,  of  the  fats  and  ^ 
oils  used  to  produce  margarine  in  this  country,  ; 
about  75  percent  consisted  of  coconut  oil  and  9  ] 
percent  of  cottonseed  oil.   By  the  fiscal  year  j 
1938,  coconut  oU  had  declined  to  26  percent  of  i 
the  total  fats  and  oils  and  cottonseed  oil  had 
become  52  percent.^^ 

not  all  retail  food  dealers  were  coimted  in  the  1929  census,  or  that,  j 
if  counted,  they  appear  in  categories  other  than  those  that  we  have  ■ 
included. 

2<  Iowa.  ' 

25  Reports  of  the  Commissioner  of  Internal  Revenue.  The  Federal 
excise  of  1934  on  imported  coconut  oil  was  partly  responsible  for  this 
shift.   Percentages  for  1938  were  computed  from  preliminary  figures. 
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This  new  legislation,  so  far  as  it  is  directed 
against  foreign  oils,  has  been  supported  by 
producers  of  cotton,  soybeans,  Uvestock,  and 
peanuts,  but  the  chief  sponsorship  has  apparently 
come  from  those  units  in  the  margarine  industry 
that  were  willing  to  go  on  a  domestic  ingredients 
basis.  The  gains  and  losses  that  may  result  from 
this  new  development  are  difficult  to  appraise, 
but  some  immediate  gain  may  result  to  those 
manufacturing  units  in  the  industry  which  are 
best  equipped  to  utilize  domestic  oils.  More- 
over, some  general  support  has  been  recruited 
in  the  South  and  West  by  the  margarine  industry 
in  its  struggle  against  more  sweeping  antimar- 
garine  legislation. 

On  the  other  hand,  the  advantage  to  pro- 
ducers of  "domestic"  oils  does  not  promise  to  be 
very  great  so  long  as  the  "domestic"  constituents 
of  margarine,  such  as  cottonseed  oil,  continue  to 
be  imported  in  quantities  actually  greater  than 
the  total  quantity  used  in  this  country  for 
margarine  purposes.  The  consumer,  who  is  so 
often  lost  sight  of  in  interindustry  battles,  pre- 
sumably pays  at  least  a  little  more  for  his  mar- 
garine now  that  the  least  expensive  ingredients 
(the  chief  of  which  is  coconut  oil)  can  no  longer 
be  so  advantageously  used.^^ 

It  is  of  some  interest  to  note  that  we  have,  in 
the  case  of  the  State  excises  on  margarine  which 
exempt  it  from  a  tax  when  manufactured  from 
domestic  oils,  the  appearance  of  something  that 
bears  a  resemblance,  at  least,  to  State  protection 
against  foreign  competition.  Tariff  protection 
from  foreign  competition  is  a  domain  which 
many  suppose  is  the  sole  province  of  the  Federal 
Government.  How  far  this  State  movement  can 
go  and  still  be  constitutional  remains  to  be 
determined.  But  already  similar  developments 
have  appeared  in  other  fields.  State  legislation 
regarding  wine  and  beer  giving  preference  to 
State-produced  raw  materials  is  obviously  a  dis- 
advantage to  foreign  nations  as  well  as  to  other 
States.^^  The  California  Agricultural  Code 
requires  that  all  cold-storage  meat  imported 

28  They  cannot  be  used  at  all  in  the  States  having  a  special  excise  on 
margarine  made  from  foreign  oils,  as  the  tax  is  prohibitive.  Insofar  as 
margarine  manufactured  from  coconut  oil  is  sold  in  other  States  its 
cost  is  raised  by  the  Federal  excise. 

«  See  pp.  32-33. 


from  outside  the  United  States  shall  be  inspected. 
Under  this  law  the  director  may  prescribe  fees 
and  make  such  rulings  as  will  bar  meats  from 
New  Zealand  and  Australia.  Florida  placed  an 
inspection  fee  on  importations  of  cement  when 
the  United  States  Government  gave  Belgium 
certain  advantages  under  a  reciprocal  agree- 
ment.^* Legislation  that  would  place  a  high 
inspection  tax  on  foreign-made  boots  and  shoes 
was  urged  recently  before  the  Massachusetts 
Legislature,  but  failed  of  adoption. 

At  least  six  Western  States  have  laws  that 
place  special  restrictions  on  the  sale  of  eggs  or  egg 
products  imported  from  abroad.  By  way  of 
illustration,  California  requires  that  no  imported 
egg  products  shall  be  sold  before  they  are 
inspected  and  such  sale  authorized  by  the  State 
Department  of  Health.  Most  of  these  States 
provide  for  signs  or  labels  announcing  the  use  or 
sale  of  foreign  eggs.  Idaho  stipulates  that  each 
egg  shall  be  plainly  stamped  with  the  country 
of  origin.  The  Arizona  law  requires  that  places 
of  business  where  foreign  meats,  poultry,  eggs, 
or  butter  are  sold  shall  display  a  sign  stating  that 
such  products  are  sold.  This  sign  must  be  at 
least  4  feet  long  and  8  inches  wide. 

LEGAL  ASPECTS 

The  constitutionality  of  State  margarine 
legislation  has  depended  primarily  upon  the  real 
purpose  for  which  it  was  passed.  The  basis, 
therefore,  upon  which  the  courts  have  judged  the 
purpose  of  these  laws  becomes  a  crucial  consid- 
eration. When  margarine  legislation  is  based 
on  the  police  powers  of  the  State — that  is,  when 
it  is  designed  to  prevent  fraud  or  promote  the 
health  and  welfare  of  the  people — the  Federal 
courts  have  shown  a  disposition  to  go  behind  the 
purpose  as  expressed  in  the  acts  of  the  State 
legislatures,  to  examine  the  actual  need  for  such 
protection,  and  to  inquire  into  the  obvious 
results  that  may  be  expected  from  the  act. 

On  this  basis  the  Supreme  Court  has  found 
that  State  legislation  forbidding  the  sale  of 
colored  margarine  is  constitutional.^"    On  the 

29  As  this  report  goes  to  press,  the  Florida  law  has  been  declared 
unconstitutional  by  the  Supreme  Court.  Hale  v.  Bimco  Trading 
Co.,  No.  418,  October  term,  1938. 

2«  Arizona,  California,  Idaho,  Montana,  Oregon,  and  Washington. 

s«  PlumUy  V.  Massachusetts,  155  U.  S.  461  (1894). 
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other  hand,  it  has  declared  that  prohibition  of 
the  introduction  and  subsequent  sale  of  all  mar- 
garine goes  beyond  the  limits  of  the  legitimate 
police  powers  of  the  State,  must  result  in  a 
serious  burden  on  interstate  commerce,  and  is, 
therefore,  unconstitutional.^^  Similarly,  laws 
requiring  that  all  margarine  be  colored  pink 
are  unconstitutional  even  though  the  law  itself 
states  that  it  is  designed  to  prevent  fraud.  The 
necessity  in  such  cases  of  looking  beyond  the 
stated  purpose  of  the  act  was  emphasized  in  the 
Supreme  Court  decision  on  the  New  Hampshire 
law  which  required  that  all  margarine  sold  in 
the  State  be  tinted  pink.  The  court  said  in 
part: 

"In  whatever  language  a  statute  may  be 
framed,  its  purpose  must  be  determined  by  its 
natural  and  reasonable  effect." 

Margarine  excise  taxes  which  have  recently 
proved  so  effective  in  curtailing  the  sale  of 
butter  substitutes  within  the  borders  of  certain 
States  have  stood  up  well  under  court  test. 
The  most  recent  Supreme  Court  decision  is  that 
upholding  the  Washington  excise  of  15  cents 
per  pound  on  all  margarine  sold  within  that 
State.  The  legislative  history  of  this  act,  and 
the  defense  before  the  Court  show  clearly  that 
the  law  was  designed,  in  part  at  least,  to  "pro- 
tect" the  dairy  farmers.^^  The  result  of  the  tax, 
so  far  as  revenue  is  concerned,  was  practically 
to  wipe  out  all  State  income  from  this  source. 
But  the  Court  took  the  position  that  it  must 
accept  the  judgment  of  the  legislature  as  ex- 
pressed in  the  wording  of  the  act  itself.  The 
decision  reads  in  part: 

"...  a  tax  designed  to  be  expended  for  a  pub- 
lic purpose  does  not  cease  to  be  one  levied  for 
that  purpose  because  it  has  the  effect  of  imposing 
a  burden  upon  one  class  of  business  enterprises 
in  such  a  way  as  to  benefit  another  class  .  .  . 
(Taxes)  do  not  lose  their  character  as  taxes  be- 
cause of  the  incidental  motive.  .  .  .  The  stat- 
ute here  under  review  is  in  form  plainly  a  taxing 
act,  with  nothing  in  its  terms  to  suggest  that  it 
was  intended  to  be  anything  else  .  .  .  From 

31  ScholUnheTjer  v.  Pennsylvania,  171  U.  S.  1  (1S9S). 
3S  Collins  V.  New  Hampshire,  171  U.  S.  34  (1898). 
«  See  for  example  the  Seattle  Daily  Times,  Seattle,  Wash.,  January  21, 
1931,  and  the  Spokesman  Review,  Spokane,  Wash.,  February  3, 1931. 


the  beginning  of  our  Government,  the  courts 
have  sustained  taxes  although  imposed  with  the 
collateral  intent  of  effecting  ulterior  ends  which, 
considered  apart,  were  beyond  the  constitu- 
tional power  of  the  lawmakers  to  realize  by 
legislation  directiy  addressed  to  their  accom- 
plishment." 

As  matters  now  stand,  therefore,  carefully 
drawn  margarine  excise  laws  appear  to  be  con- 
stitutional even  though  their  result  may  be  to 
bar  margarine  from  the  State. 

CURRENT  ARGUMENTS  IN  DEFENSE  OF  MARGARINE 
LEGISLATION 

Although  during  the  early  history  of  margarine 
legislation  many  apparently  believed  margarine 
to  be  an  unwholesome  food,  few  now  take  this 
position.  In  fact,  the  Supreme  Court  of  the 
United  States  in  a  recent  decision  declared  a 
particular  brand  of  margarine  to  be  "...  a 
nutritious  and  pure  article  of  food,  with  a  well- 
established  place  in  the  dietary."  Butter  and 
margarine  are  fat  foods  of  equal  caloric  content 
and  digestibility.  It  is  true,  however,  that  but- 
ter is  an  important  source  of  vitamin  A,  whereas 
margarine  does  not  naturally  contain  this  vita- 
min in  appreciable  quantities.  As  margarine  is 
consumed  chiefly  by  poor  people — especially  the 
very  poor  whose  diet  is  likely  to  be  deficient  in 
this  vitamin — some  take  the  position  that  gov- 
ernmental measures  to  discourage  the  use  of 
margarine  are  justified  in  the  interest  of  public 
health. 

In  the  light  of  recent  scientific  research  on  the 
subject  one  cannot  doubt  the  importance  of 
vitamin  A  in  the  diet,  but  it  may  well  be  ques- 
tioned whether  legislation  designed  to  discourage 
margarine  consumption  is  an  effective  method  of 
assuring  a  proper  vitamin  diet  to  the  lowest 
income  groups.  Studies  of  consumption  suggest 
that  to  some  extent  (how  great  we  do  not  know) 
very  poor  people  deprived  of  margarine  wUl 
turn  not  to  the  relatively  expensive  butter  but 

"  A.  Magnano  Co.  v.  Hamilton,  292  XJ.  S.  40  (1934). 

"  In  an  earlier  case,  Olen  v.  Field  Packing  Co.,  290  U.  S.  177  (1933), 
the  Supreme  Court  held  a  Kentucky  excise  of  10  cents  per  pound 
unconstitutional  but  the  legal  points  at  issue  appear  to  have  been 
somewhat  different  from  those  in  the  Washington  case. 

*>  A.  Magnano  Co.  v.  HamiUon,  292  V.  S.  42  (1934). 
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to  peanut  butter,  lard,  and  other  cheap  substi- 
tutes, most  of  which  are  not  rich  in  this  vitamin. 
At  certain  seasons  of  the  year,  other  sources  of 
vitamin  A,  particularly  green  vegetables,  are  a 
cheap  and  vsrholesome  source  of  this  vitamin.  Of 
course,  persons  who  buy  margarine  instead  of 
butter  may  not  eat  a  proper  quantity  of  these 
other  vitamin-bearing  foods  and,  at  least  in  the 
North,  may  find  such  foods  relatively  expensive 
in  winter.  For  those  of  moderate  income  prob- 
ably this  danger  is  slight  but  nutritional  experts 
do  report  a  serious  deficiency  of  vitamin  A  as  not 
infrequent  especially  among  very  poor  people 
whose  diet  all  too  often  contains  insufficient 
quantities  of  butter  or  other  foods  that  are  rich 
in  vitamins. 

Recently  certain  margarine  manufacturers 
have  succeeded  in  adding  vitamin  A  to  their 
product  so  that  it  is  present  in  about  the  same 
quantity  as  in  good  butter.  It  may  be  assumed 
that  those  who  have  opposed  margarine  solely 
on  health  grounds  will  now  approve  the  removal 
of  restrictive  legislation  on  margarine  of  high 
vitamin  content. 

Much  used  in  the  last  few  years  in  support  of 
excise  taxes  on  margarine  in  important  dairy 
States  has  been  the  argument  that,  as  dairying 
pays  heavy  taxes,  it  is  no  more  than  fair  that  an 
equivalent  tax  burden  should  be  borne  by 
margarine.  Reasoning  in  this  vein  was  im- 
portant in  justifying  the  Washington  excise.  It 
was  argued  that  a  tax  of  at  least  15  cents  per 
pound  was  needed  to  insure  an  equal  contribu- 
tion to  the  revenues  of  the  State  by  each  pound 
of  margarine  and  a  simUar  weight  of  butter. 

The  statistical  and  theoretical  reasoning  that 
lies  behind  this  argument  is  simply  not  accept- 
able to  most  students  of  statistics  and  public 
finance.  The  reader  is  referred  to  the  analysis 
of  this  subject  by  W.  R.  Pabst  in  his  book  en- 
titled, "Butter  and  Oleomargarine."^^  Without 
attempting  here  to  go  into  detailed  analysis,  it 
may  be  pointed  out  that  a  general  application  of 
this  new  principle  of  "equalizing  the  burden  of 
taxation"  would  lead  to  some  very  curious 

"  Pabst,  W.  R.,  Jr.,  butter  and  oleomaroabine:  an  analysis 
OF  coMPETiNO  COMMODITIES.  N.  Y.,  Columbia  Univ.  Press.  1937. 
See  especially  ch.  IV. 


legislation  not  at  all  to  the  liking  of  the  dairy 
States.  Thus,  following  this  reasoning,  cotton 
bears  a  considerable  burden  of  taxation  in 
certain  southern  States.  In  order  to  equalize 
this  burden,  butter,  which  is  largely  brought  in 
from  other  States,  ought  to  bear  an  appreciable 
sales  tax.  Again  following  the  same  reasoning, 
potato  growers  of  Maine  bear  a  heavy  burden  of 
taxation  whereas  the  bread  consumed  in  Maine 
is  made  largely  from  wheat  grown  in  our  western 
States  and  so  contributes  practically  nothing  to 
the  revenues  of  the  State  of  Maine.  According 
to  this  reasoning  Maine  should  equalize  this 
burden  by  placing  a  sales  tax  on  bread. 

At  times  this  argument  takes  a  slightly  differ- 
ent form  although  the  reasoning  is  pretty  much 
the  same.  It  is  said  that,  because  of  taxes  and 
other  costs,  butter  is  at  a  competitive  disad- 
vantage with  margarine  and  that,  therefore,  the 
State  should  place  a  tax  on  margarine  sufficient 
to  equalize  this  difference  and  to  protect  dairying 
from  unfair  competition.  The  theory  of  equal- 
izing costs  in  cases  of  competing  commodities 
has  been  accepted,  it  is  true,  by  the  Congress  of 
the  United  States  as  a  basis  for  fixing  protective 
customs  duties  on  foreign  imports.  But  this 
principle  can  hardly  be  carried  over  to  State 
legislation  without  adopting  there  also  the  pro- 
tective principle  which  is  its  justification  in  our 
foreign  trade.  If  State  taxation  is  to  be  based 
upon  the  principle  of  equalizing  cost  of  produc- 
tion, then  the  western  dairying  States  will  be  the 
first  to  object,  for  certain  populous  Eastern 
States,  which  form  the  great  market  for  western 
butter  and  cheese,  would  by  this  reasoning,  be 
justified  in  placing  a  sales  tax  on  dairy  products 
when  imported  from  Western  States — a  tax  fully 
justified  by  differences  in  the  cost  of  production 
in  the  two  areas. 

Finally,  we  may  note  the  argument,  especially 
strong  in  times  of  low  prices  for  butter,  that 
margarine  taxes  are  justifiable  because  they  give 
much-needed  aid  to  dairying,  an  important  and 
severely  distressed  industry.  Admitting  the  de- 
pressed condition  of  the  farmers  whose  livelihood 
depends  on  the  butter  market,  and  their  need  of 
relief,  we  must  raise  the  question  whether 
prohibitive  margarine  legislation  will  help  sub- 
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stantially  to  bring  such  reUef.  If,  as  a  result  of 
prohibitory  margarine  legislation,  people  con- 
sume butter  instead  of  margarine,  either  the 
prices  or  the  consumption  of  butter  (or  both) 
may  be  expected  (if  there  are  no  other  changes 
in  the  situation)  to  rise.  However,  it  is  impor- 
tant to  note  that  they  cannot  rise  in  Wisconsin  or 
Washington  (States  with  prohibitive  legislation) 
more  than  they  do  in  other  States  so  long  as 
there  is  no  interference  with  the  interstate  move- 
ment in  butter.  Furthermore,  we  cannot  as- 
sume that  all  the  purchasing  power  now  going 
for  margarine  purchases  will  be  deflected  to 
butter.  In  fact,  students  of  this  problem  point 
out  that,  if  denied  margarine,  many  consumers 
will  not  increase  their  purchases  of  butter. 
Thus  families  of  moderate  means  who  use 
margarine  for  cooking  may  now  buy  cooking 
compounds  and  not  turn  to  butter  for  this  pur- 
pose. Very  poor  families  may  replace  margar- 
ine with  butter,  or,  on  the  other  hand,  they  may 
turn  to  such  cheap  substitutes  as  lard  or  peanut 
butter.  Obviously  without  elaborate  consump- 
tion studies  of  this  subject,  we  cannot  predict 
with  any  assurance  the  exact  effect  of  margarine 
legislation  on  consumotion  or  prices  of  butter. 

The  fact  is  that  State  legislation  regarding 
margarine  cannot  be  expected  to  give  appre- 
ciable aid  to  dairy  farmers.  In  all  probability 
even  national  legislation  of  a  prohibitive  char- 
acter would  be  of  but  little  help.  A  bulletin 
issued  by  the  Agricultural  Adjustment  Admin- 
istration says: 

"The  government  never  before  has  prohib- 
ited the  use  of  any  safe  and  non-injurious  food 
product.  Even  if  it  should  do  so  now,  and  if  all 
consumption  of  oleomargarine  were  prohibited 
and  persons  formerly  using  this  product  turned  to 
butter,  the  maximum  increase  in  the  price  of 
butter  probably  would  be  less  than  2  cents  a 
pound.  And  since  many  oleo  users  might  not 
turn  to  butter,  the  actual  increase  might  be  less 
than  a  cent  a  pound."  ^® 

Finally,  should  relief  be  given  to  one  industry 
if  it  hurts  another,  even  though  the  harmed  in- 
dustry is  in  another  State?  Without  attempting 
a  categorical  answer  to  this  question,  we  do  suh- 

W  Dairy  Adjustmeat— What  and  Why.  March  31,  1934. 


mit  that  it  is  worthy  of  careful  consideration. 
Moreover,  if  out-of-State  interests  are  hurt,  there 
is  always  the  danger  of  retaliation. 

RETALIATION 

Among  the  unfortunate  results  of  margarine 
taxes,  as  of  all  measures  resembling  State  tariffs, 
are  the  ill-feeling  and  retaliation  they  are  likely 
to  engender  in  the  States  whose  producers  be- 
lieve themselves  hurt  by  such  legislation.  Ex- 
pressions of  resentment  and  threats  of  reprisal 
immediately  appeared  in  the  cotton-growdng 
States  upon  the  passage  of  the  Wisconsin  marga- 
rine excise  of  1935. 

The  Governor  of  Alabama  and  the  State  com- 
missioner of  agriculture  of  Louisiana  issued 
public  pro  tests. In  its  official  publication,  the 
Mid-South  Cotton  News,  the  Mid-South  Cotton 
Growers  Association,  declared: 

"We  are  Wisconsin's  best  customer  for  butter, 
cheese,  condensed  milk,  farm  implements,  farm 
light  plants,  plumbing  supplies  and  road  build- 
ing machinery.  Without  our  patronage  she 
would  indeed  be  in  a  sad  plight.  She  has  invited 
such  a  calamity  upon  herself.  She  has  chosen  to 
wall  herself  in.   Let  her  see  how  she  likes  it. 

"The  Wisconsin  Manufacturers  Association 
has  announced  that  millions  of  dollars  of  con- 
tracts for  Wisconsin  agricultural  and  manu- 
factured products  have  already  been  cancelled 
by  business  men  in  sympathy  with  Southern 
producers  of  fats  and  oils. 

"COTTON  OIL  is  to  the  cotton  States  what 
butterfat  is  to  Wisconsin  and  what  hog  lard  is  to 
the  corn-hog  States.  Any  interference  with  the 
free  movement  of  cotton  oil  strikes  at  the  heart 
of  the  cotton  grower  and  the  South  generally — 
AND  CANNOT  BE  TOLERATED." 

The  head  of  a  grocery-products  distributing 
company  in  Georgia  declared  that  Wisconsin 
products  such  as  beer,  paper,  plumbing  sup- 
plies, cheese,  and  evaporated  milk  had  been 
hurt  in  southern  markets.  The  secretary  of  the 
Mississippi  Wholesale  Grocers  Association  re- 
ported plans  for  reprisals  in  that  State. ^ 

3»  The  New  York  Journal  of  Commerce,  November  15,  1935.  Gov- 
ernor AUred  of  Texas  sent  letters  of  protest  to  the  leading  dairy 
States.   The  Cotton  and  Cotton  Oil  Press,  June  18,  1938. 

<o  New  York  Journal  of  Commerce,  November  15,  1935. 


28 


Even  labor  added  its  voice  to  the  protest.  At 
its  convention  held  in  June  1938,  the  Tennessee 
Federation  of  Labor  protested  against  marga- 
rine taxation,  adopting  a  resolution  which  reads 
in  part: 

"Whereas,  Oleomargarine  conforms  to  all  the 
requirements  of  the  Federal  and  State  Pure 
Food  laws  and  is  sold  purely  on  its  own  merit 
as  an  article  of  food,  and 

"Whereas,  Oleomargarine  is  used  primarily 
by  labor,  its  families  and  low  income  consumers 
because  of  its  price  economy  and  adaptability  as 
a  table  and  cooking  fat  in  the  house, 

"Be  it  resolved  by  the  Tennessee  Federation  of 
Labor  in  convention  assembled  that  it  is  opposed 
to  the  taxation  of  this  wholesome,  nutritious  and 
pure  food  product  by  federal  and  state  govern- 
ments, because  such  taxation  harms  both  the 
low-income  consumers  and  the  domestic  pro- 
ducers of  oils  and  fats;  and  because  there  is  no 
social  or  economic  necessity  or  sound  reason  for 
subjecting  any  food  product  that  conforms  to 
the  Federal  and  State  Pure  Food  laws  to  addi- 
tional special  and  restrictive  taxes  or  license  fees 
or  other  harmful  impositions  .  .  ." 

In  March  1938,  the  Arkansas  General  Assem- 
bly in  concurrent  resolution  protested  against — 

"...  proscriptive  tax  laws  against  the  im- 
portation, sale  and  consumption  in  their  several 
states  of  certain  wholesome  food  products  from 
other  states  under  the  guise  of  protecting  their 
own  producers  of  competing  products." 

The  actual  extent  to  which  the  sale  of  Wiscon- 
sin products  in  the  South  was  curtailed  cannot 
be  determined.  At  the  time  the  passage  of  the 
act  was  being  considered  a  Senator  from  an  im- 
portant manufacturing  district  in  Wisconsin  de- 
clared that  Southern  States  were  already  begin- 
ning to  boycott  Wisconsin  machinery  and  canned 
milk.  Soon  after  the  act  was  adopted  the  Wis- 
consin Manufacturers  Association  (strongly  op- 
posed to  the  bill)  reported  threatened  losses  in 
sales  of  $1,000,000  to  Wisconsin  paper  manu- 
facturers, and  $2,500,000  to  Milwaukee  manu- 
factures of  textiles  and  machinery.  One  marga- 
rine manufacturer  was  reported  to  have  can- 
celled his  purchases  of  paper  cartons  from  a  firm 


in  Menasha,  Wis.  These  were  said  to  have 
amounted  to  $350,000  a  year." 

Actually,  reprisals  do  not  appear  to  have  been 
adopted  to  anything  like  the  extent  predicted. 
J.  D.  Beck,  commissioner  of  the  Wisconsin  De- 
partment of  Agriculture  and  Markets,  is  reported 
to  have  denied  that  southern  retaliation  reached 
serious  proportions.^  Certainly,  southern  mar- 
kets are  still  absorbing  large  quantities  of  prod- 
ucts from  Wisconsin,  and  southern  legislatures 
have  not  yet  adopted  retaliatory  taxes  on 
Wisconsin  goods. 

On  the  other  hand,  much  resentment  does 
persist  in  the  South.  Apparently,  it  was  partly 
a  recognition  of  this  fact  that  led  to  a  recent 
movement  in  Wisconsin,  sponsored  jointly  by  the 
State  and  business  interests,  for  a  "Wisconsin 
Good  Will  Tour"  of  the  Cotton  Belt.  This  pro- 
posal did  not  materialize  but  its  announcement 
in  the  South  brought  a  renewed  barrage  of 
criticism  from  southern  editors  directed  at  Wis- 
consin's 15-cent  margarine  tax.  One  southern 
editor  advised  treatment  of  the  Wisconsin 
delegation  as  follows: 

"Treat  them  with  courtesy,  of  course,  but  the 
good  will  tourists  may  also  be  reminded  that 
good  will  is  a  game  that  two  can  play.  Why 
come  down  to  the  South  and  expect  to  encourage 
our  friendly  relations  when  they  have  already 
placed  a  tax  on  some  Georgia  products  which 
will  make  their  use  in  Wisconsin  prohibitive.^* 

POSSIBILITY  OF  OTHER  PROTECTIVE  EXCISE  TAXES 

Protective  legislation,  or  even  the  threat  of 
protective  action,  by  one  State  may  lead  to  simi- 
lar measures  by  others.  In  the  case  of  State 
protection,  moreover,  there  is  the  danger  that 
a  competition  foi  protective  favors  will  arise 
within  the  State  itself.  Having  granted  protec- 
tion against  outside  competition  to  one  industry, 
the  State  may  soon  find  itself  under  considerable 
pressure  to  grant  similar  favors  to  other  dis- 

«  The  Milwaukee  Jounial,  July  7,  1935. 

"  Interview  of  July  9,  1936.   Melder,  F.  E.,  op.  cit.,  p.  104. 

"  However,  a  bill  has  been  introduced  in  the  1939  session  of  the 
Arkansas  legislature  which  proposes  a  25  percent  ad  valorem  tax  on 
milk,  cream,  butter,  and  apples  grown  in  Washington,  Wisconsin, 
Iowa,  and  Minnesota,  and  sold  in  Arkansas. 

"  Lavonia  Times,  Lavonia,  Ga.,  December  17,  1937,  as  quoted  in 
the  Cotton  and  Cotton  OilPress,  January  8, 1938. 
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tressed  industries.  If  excise  taxes  may  be  used 
against  margarine,  what  is  to  bar  their  effective 
use  against  other  conunodities? 

Already  a  beginning  has  been  made  in  this 
direction.  Later  pages  show  how  State  excise 
taxes  have  been  applied  against  "foreign"  beer 
and  wine.  But  such  protection  has  also  been 
applied  to  commodities  related  more  closely  to 
butter.  Thus  during  the  last  7  years  repeated 
attempts  have  been  made  in  Middlewestern 
States  to  pass  laws  designed  to  protect  lard  and 
com  oil  against  out-of-State  substitutes,  particu- 
larly cottonseed  oil.  In  1931,  South  Dakota 
adopted  a  law  placing  an  excise  of  5  cents  a 
pound  on  vegetable  oils  and  vegetable  cooking 
compounds,  except  those  made  of  corn  oil.  This 
law  was  defended  as  follows  in  the  report  of 
the  South  Dakota  Tax  Conference: 

"The  production  of  pork  and  pork  products 
is  one  of  South  Dakota's  greatest  farm  industries. 
Lard  is  one  of  the  leading  by-products  of  the 
swine  raising  business.  Any  so-called  substitute 
for  use  in  place  of  lard  reduces  the  demand 
for  and  consequently  the  price  of  pure  lard 
and  in  turn  has  a  depressing  effect  on  hog 
prices. 

"This  tax  of  five  cents  per  poimd  on  the  sale 
of  all  lard  substitutes  will  tend  to  restore  the 

'•Sea  p.  15,  Report  of  the  South  Dakota  Tax  Conference.  [S. 
Dak.  Div.  of  Taxation,  Bull.  14.] 


market  for  lard  now  so  largely  controlled  by 
substitutes  .  .  ." 

Partly,  at  least,  as  a  result  of  protests  from  the 
South,  this  law  was  repealed  at  the  next  session 
of  the  State  legislature. 

A  similar  act  proposing  an  excise  of  3  cents  per 
pound  on  all  lard  substitutes  was  urged  before 
the  Iowa  Legislature  in  1934.  A  leading  State 
official  in  defending  this  proposal  declared  that 
pork  and  lard  were  the  State's  most  important 
products  and  that  he  favored  the  law  as  "pro- 
tection for  a  home  industry."  ^  The  State  of 
Florida  has  had  a  law  on  its  statute  books  since 
1937  that  provides  for  a  tax  of  1  cent  per  dozen 
on  all  cold-storage  eggs  sold  in  the  State.  This 
law  obviously  affords  at  least  some  small  protec- 
tion to  fresh  eggs  produced  in  Florida. 

Only  a  smaU  beginning  has  been  made  in  the 
field  of  exise  taxes  as  barriers  to  interstate  trade 
outside  of  beer,  wine,  and  margarine  legislation. 
But,  in  view  of  the  strides  that  legislation  has 
made  in  these  fields  during  the  last  8  years,  and 
the  general  tendencyof" protective"  legislation  to 
spread  from  one  field  to  another,  it  seems  not  im- 
probable that  State  excise  taxes  may  soon  become 
an  increasingly  serious  barrier  to  the  free  move- 
ment of  farm  products  in  interstate  commerce. 

«  Cotton  Oil  Press,  January  1934.  Cited  by  Weber,  Geoeqes 

LEGISLATIVE  WEAPONS  IN  INTEE-INDUSTEY  COMPETITION — OILS  AND 

FATS,  Harvard  Business  Keview,  vol.  13,  p.  79.   (October  1934). 


30 


BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Alcoholic  Beverages 


LEGAL  ASPECTS 

State  regulation  of  the  interstate  movement  of 
intoxicating  beverages  is  not  limited  by  the  com- 
merce clause  of  the  United  States  Constitution 
in  the  same  degree  as  are  other  commodities 
with  which  this  publication  deals.  It  was  early 
felt  that  States  wishing  to  exclude  or  restrict  the 
consumption  of  intoxicating  beverages  should 
not  be  hampered  in  this  objective  by  Federal 
control  over  interstate  commerce. 

To  effect  this  purpose  the  Wilson  Act  of  1890 
provided  that  liquor  introduced  into  a  State 
should  become  immediately  subject  to  the  police 
regulations  of  that  State.  Judicial  interpreta- 
tions greatly  weakened  the  effectiveness  of  the 
law.  But  the  Webb-Kenyon  Act  of  1913,  and 
later  the  twenty-first  amendment  to  the  Con- 
stitution successfully  freed  the  States  from  the 
restrictions  of  the  interstate-commerce  clause  of 
the  Constitution  and  gave  them  the  right  to 
prevent  shipments  in  violation  of  their  laws. 

The  constitutionality  of  State  laws  designed  to 
protect  in-State  liquor  manufacturers  and  deal- 
ers or  the  farmers  growing  the  raw  materials 
used  in  the  manufacture  of  intoxicating  bever- 
ages now  seems  definitely  established.  In  the 
leading  case  in  this  field,  State  Board  of  Equaliza- 
tion of  California  v.  Young's  Market  Co.,^  the  court 
upheld  a  California  statute  that  placed  a  $500 
license  fee  on  importers  of  out-of-State  beer.^ 
In  a  more  recent  decision,  which  involved  the 
exclusion  of  Indiana  beer  by  the  State  of  Michi- 

'  299  U.  S.  69  (1936). 

>  California  repealed  this  law  in  1937. 


gan,  the  position  of  the  court  was  reaffirmed  and 
clarified.  The  opinion  of  the  court  reads  in 
part: 

"Whether  the  Michigan  law  should  not  more 
properly  be  described  as  a  protective  measure, 
we  have  no  occasion  to  consider.  For  whatever 
its  character,  the  law  is  valid.  Since  the 
Twenty-First  Amendment  .  .  .  the  right  of  a 
state  to  prohibit  or  regulate  the  importation  of 
intoxicating  liquor  is  not  limited  by  the  com- 
merce clause  .  .  ."^ 

Although  the  purpose  of  Congress  was  obvi- 
ously to  give  the  States  the  power  to  protect 
their  citizens  as  far  as  they  saw  fit  from  the  evils 
believed  to  be  associated  with  the  consumption 
and  sale  of  intoxicating  beverages,  the  door  was 
now  opened  for  State  restrictions  on  interstate 
trade  for  the  purpose  of  protecting  local  indus- 
try. The  Wilson  Act  had  provided  that,  after 
having  moved  in  interstate  commerce,  the  bever- 
ages of  other  States  should  be  subject  to  the  laws 
of  each  State  enacted  in  the  exercise  of  its  police 
powers  to  the  same  extent  and  in  the  same  manner  as 
if  they  had  been  produced  within  the  State. 
No  such  specific  limitation  was  included  in  the 
Webb-Kenyon  Act  or  the  constitutional  amend- 
ment. The  result  was  soon  apparent,  for  a 
number  of  States  levied  taxes  that  were  clearly 
for  economic  rather  than  sumptuary  purposes. 

« Indianapolis  Brewing  Co.,  Inc.,  v.  The  Liquor  Control  Commis- 
sion of  the  State  of  Michigan,  et  al.,  69  Sup.  Ct.  Rep.  254  (1939).  See 
also,  Mahoney,  liquor  Control  Commissioner  v.  Joseph  Triner  Corp., 
304  U.  S.  401  (1938)  and  Joseph  S.  Finch  and  Co.,  et  al.,  v.  Roy  Me- 
Kittrick,  Attorney  General  of  the  State  of  Missouri,  et  al.,  69  Sup.  Ct. 
Eep.  258  (1939). 
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LEGISLATION  FAVORABLE  TO  IN-STATE  PRODUCERS 
AND  DISTRIBUTORS  OF  INTOXICATING  LIQUOR 

Insofar  as  State  liquor  laws  raise  barriers  to 
interstate  trade  they  appear  to  be  designed  to 
give  advantage  to  tsvo  groups:  (1)  In-State 
manufacturers  and  wholesalers  of  alcoholic 
beverages,  and  (2)  in-State  farmers  who  produce 
the  crops  used  in  the  manufacture  of  wine  and 
beer.  The  first  of  these  is  the  more  important 
and  extensive  as  a  barrier  to  trade,  but  has  only 
an  indirect  effect  on  the  movement  of  farm 
products.  The  second  has  not  become  of  great 
economic  importance,  but  is  worth  careful  con- 
sideration both  as  an  existing  barrier  to  inter- 
state trade  in  farm  products  and  as  an  example 
of  the  present  trend  toward  State  protectionism. 

State  laws  that  give  protection  to  manufac- 
turers and  distributors  of  alcoholic  beverages 
may  be  summarized  under  four  heads.  Of 
course,  the  official  purpose  of  these  laws  is  regu- 
lation or  the  procurement  of  revenue,  but 
whether  or  not  so  designed,  they  all  have  pro- 
tective features.* 

(1)  Sales  taxes  may  be  higher  on  "foreign" 
than  on  "domestic"  liquor.  From  1 933  to  1 937, 
Michigan,  in  addition  to  the  regular  taxes  which 
all  must  pay,  had  a  tax  on  out-of-State  beer  of 
25  cents  per  barrel.  Although  it  was  designated 
an  "inspection"  fee,  its  effect  was  exactly  that  of 
an  import  duty.  This  impost  was  repealed  in 
1937,  but  similar  laws  have  recently  been 
strongly  urged  before  many  State  legislatures. 
Thus  a  tariff  on  beer  of  $3  per  barrel  has  been 
proposed  in  Connecticut,  $3.10  per  barrel  in 
Idaho,  and  4  cents  per  gallon  in  Iowa.  In  the 
last  two  sessions  of  the  Massachusetts  Legislature 
a  bill  was  considered  to  tax  out-of-State  beer  $1 
per  barrel  more  than  in-State  beer. 

At  least  two  States,  Georgia  and  Arkansas, 
have  an  export  tax  on  alcoholic  beverages  which 
have  been  imported  from  another  State,  have 
acquired  intrastate  character,  and  are  then 
shipped  out  of  the  State. 

(2)  In-State  distributors  of  "foreign"  beer  may 

*  The  following  analj'sis  is  based  in  large  part  upon  an  article  in 
the  Ooluinbia  Law  Review  (Vol.  38,  Apr.  1938,  pp.  644-69)  entitled 
"Liquor  Control:  The  Latest  Phase." 


be  required  to  pay  special  license  fees  that  are 
higher  than  for  those  distributors  who  sell  the 
domestic  product  exclusively.  Importers  of 
foreign  beer  find  themselves  in  this  situation  in 
at  least  five  States:  Pennsylvania,  Maryland, 
Indiana,  Nevada,  and  Washington.  Indiana 
importers  pay  the  highest  license  fee,  $1,500 
annually,  and  submit  to  a  rigorous  port-of- 
entry  system. 

(3)  Nonresident  wholesalers  and  manufac- 
turers must  obtain  a  license  before  they  can 
ship  into  certain  States.  At  least  eight  States 
have  such  requirements.^  Where  the  license 
fees  are  high  ($1,000  in  Colorado,  $500  in 
New  Hampshire,  and  $750  in  Vermont)  the 
small  shipper  from  outside  the  State  may  be 
appreciably  burdened. 

(4)  Miscellaneous  other  provisions  may  be 
even  more  restrictive  than  taxes  and  license 
fees.  Thus,  in  order  to  secure  a  license,  a  manu- 
facturer may  have  to  qualify  to  do  business  in 
the  State  as  a  foreign  corporation.  This  may 
involve  additional  taxes  and  burdens  that  do  not 
ordinarily  fall  on  the  out-of-State  shipper  dealing 
in  other  commodities.  Troubles  of  various  kinds 
may  arise  in  getting  the  goods  into  the  State. 
In  some  cases  special  stamps  must  be  affixed  to 
containers  before  shipment.  Out-of-State  brew- 
ers complained  in  1935  that  in  shipping  beer 
into  Michigan  the  necessity  of  trucking  their 
beer  long  distances  to  get  it  stamped  was  a  greater 
burden  than  the  25  cents  per  barrel  inspec- 
tion fee.^ 

In  States  maintaining  a  monopoly  of  liquor 
retailing,  advantage  may  be  given  to  in-State 
producers.  In  Maine  liquor  stores,  preference 
must  be  given  to  local  products.  Minnesota 
prohibits  the  importation  of  intoxicating  liquor 
of  more  than  25-percent  alcohol  content  unless  the 
brands  have  been  duly  registered  in  the  United 
States  Patent  Office.  No  such  requirement  is 
placed  on  liquor  produced  in  Minnesota. 

LAWS     DIRECTLY     AFFECTING  FARMERS 

An  appreciable  amount  of  wine  legislation 
restrictive  to  interstate  commerce  seems  de- 

'  Maine,  New  Hampshire,  New  Mexico,  North  Carolina,  Vermont, 
Washington,  Michigan,  and  Colorado. 
'  Brewers  Journal-Western  Brewer,  October  1935,  p.  27. 
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signed  directly  to  aid  local  producers  of  materials 
going  into  the  manufacture  of  these  products. 
Most  important  of  these  laws  are  those  that  pro- 
vide for  a  tax  differential  in  favor  of  wine  made 
from  local  raw  materials. 

Legislation  providing  for  a  preferential  tax 
rate  on  native  products  used  in  wine  manu- 
facture has  been  adopted  in  a  number  of  States. 
Arkansas,  Michigan,  Georgia,  and  New  Mexico 
have  a  higher  excise  on  imported  than  on 
domestic  \vdne.  Michigan,  for  example,  taxes 
domestic  wine  4  cents  per  gallon  and  foreign 
wine  50  cents  per  gallon,  and  Georgia  taxes  dry 
wine  5  cents  per  gallon  if  made  from  native 
grapes,  but  40  cents  if  made  from  imported 
grapes. 

A  like  end  is  attained  by  a  different  method 
in  Maine.  All  dry  wine  must  pay  a  tax  of  50 
cents  per  gallon,  but  a  tax  of  4  cents  per  gallon 
is  also  assessed  on  liquid  and  2  cents  per  pound 
on  solid  or  semisolid  raw  materials  grown  out- 
side of  Maine  and  used  in  Maine  wineries.  A 
CJeorgia  law  contains  similar  provisions  apply- 
ing to  distilled  spirits.  (This  is  a  local  option 
law.  To  become  effective  in  any  county  it 
must  receive  a  favorable  vote  in  a  referendum 
held  in  that  county.)  A  tax  of  50  cents  per  wine 
gallon  is  imposed  on  distUled  spirits  manufac- 
tured in  Georgia  from  domestic  products,  and 
$1  per  gallon  is  levied  on  spirits  imported  from 
some  other  State. 

Other  types  of  legislation  also  help  the 
domestic  producer.  The  State  of  Washington 
provides  that  domestic  wineries  may  sell  their 
wines  directly  to  licensed  retailers,  whereas 
"foreign"  wine  producers  may  sell  only  to  the 
Washington  Liquor  Control  Board.  Ohio  has 
a  regulation  prohibiting  wine  tank-car  shipments 
into  the  State.  As  most  California  wine  was 
formerly  shipped  in  this  way,  the  result  has  been 
to  help  local  producers.  In  1935  North  Caro- 
lina adopted  the  most  protective  type  of  wine 
legislation.  This  law,  which  was  amended  in 
1937,  erected  an  embargo  against  foreign  wine 
by  limiting  sale  wdthin  the  State  to  the  native 
product. 

Finally,  three  States — Wisconsin,  Minnesota, 
and  Iowa — require  that  beer  be  made  from  66% 


percent  or  more  of  barley  malt.  The  purpose  of 
this  legislation  seems  to  be  to  discourage  the  use 
of  substitutes  for  barley,  particularly  brewer's 
rice,  in  the  brewing  of  beer.  At  any  rate,  all 
three  of  the  States  that  have  thought  it  worth 
while  to  pass  this  type  of  legislation  raise  no  rice 
but  are  among  the  leaders  in  the  production  of 
barley. 

RETALIATORY  LAWS 

Not  the  least  significant  aspect  of  protective 
legislation  regarding  beer  and  wine  has  been  the 
swift  appearance  of  administrative  reprisals  and 
retaliatory  legislation.  The  most  drastic  of  these 
retaliatory  laws  has  been  adopted  by  Missouri. 
This  law  completely  bars  from  the  State  all  alco- 
holic liquors  from  any  State  that  has  discrimina- 
tory liquor  legislation  of  any  kind.  The  defini- 
tion of  "discriminatory  law"  is  so  broad  and  ad- 
ministrative discretion  is  so  great  that  the  law  is 
well  described  as  setting  up  a  "shotgun  embargo 
power."'^  A  similar  bill  has  been  urged  before 
other  State  legislatures.  California  passed  such 
an  act,  but  the  governor  vetoed  it  on  the  grounds 
that  the  State  would  probably  gain  more  by  set- 
ting a  good  example  than  by  trying  to  coerce 
other  States  to  repeal  their  discriminatory  legis- 
lation. 

Retaliatory  laws  of  one  kind  or  another  have 
been  adopted  by  many  States.  Connecticut, 
Ohio,  Pennsylvania,  and  Florida  have  laws  that 
provide  for  retaliatory  taxes  on  out-of-State 
liquor^  when  imported  from  States  that  are  be- 
lieved to  have  discriminatory  taxes.  Pennsyl- 
vania legislation  provides  for  retaliation  by  im- 
posing taxes,  fees,  or  restrictions  on  out-of-State 
beer  in  the  same  measure  that  the  outside  State 
takes  such  action  toward  the  Pennsylvania  prod- 
uct. Michigan  empowers  its  liquor  control  com- 
mission to  forbid  the  importation  of  beer  from 
any  State  that  unreasonably  discriminates 
against  Michigan  beer.  Numerous  beer  and 
liquor  wars,  not  unlike  the  truck-license  wars 
described  later  (pp.  41-43),  have  been  waged 
among  the  States.  In  December  1935,  "hos- 
tilities" broke  out  on  the  New  York-Connecticut 

'  Columbia  Law  Review,  vol.  38  (April  1938)  p.  656. 

'  Beer  and  wine  in  Ohio;  beer  in  Pennsylvania;  wine  in  Florida. 
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border.^  Liquor  dealers  in  New  York  attempted 
to  prevent  residents  of  New  York  from  buying  in 
Connecticut  where  prices  were  cheaper.  Pro- 
tests arose  and  arrests  were  made,  but  the  court 
found  no  violation  of  law  and  the  war  died  down. 

Much  more  serious  has  been  the  struggle  be- 
tween Michigan  and  Pennsylvania.  Discrimi- 
nation led  to  retaliation  and  retaliation  to  fur- 
ther retaliation  untU,  during  the  first  few  months 
of  1938,  both  States  had  taken  measures  to  place 
an  embargo  on  beer  importations  from  the  other. 
Recently  Michigan  has  removed  its  prohibition 
on  beer  from  Pennsylvania  and  apparently  at 
least  a  temporary  peace  has  been  arranged. 

The  most  spectacular  of  these  struggles  has 
been  that  in  which  Michigan,  Indiana,  and  Ohio 
have  been  engaged  since  1935.  Charges  and 
coimter  charges  have  been  made.  Each  State 
has  considered  itself  unfairly  discriminated 
against.  Practically  all  the  weapons  of  modern 
tariff  reprisals  have  been  resorted  to,  including 
retaliatory  taxes,  fees,  and  inspections;  ports-of- 
entry;  and  absolute  embargoes.  At  present 
there  is  a  lull  in  the  battle  between  Michigan  and 
Indiana,  both  States  having  now  removed  their 
embargoes.  But  the  Michigan  embargo  on  beer 
from  Ohio  is  still  in  effect  and  Indiana-Ohio 
relations  are  decidedly  strained.'" 

Speaking  on  present  trends  in  liquor  control  at 
Macinac  Island,  Mich.,  July  19,  1937,  the  Ad- 
ministrator of  the  Federal  Alcohol  Administra- 
tion, W.  S.  Alexander,  touched  on  this  problem. 
He  said  in  part:^' 

"At  this  point  I  would  like  to  digress  for  a  mo- 
ment to  note  one  trend  of  state  legislative  policy 
which  is  personally  very  distressing  and  which,  I 
believe,  is  an  unfortunate  development  in  the 
control  of  the  alcoholic  beverage  industry.  This 
is  a  matter  which  directly  concerns  the  states 
themselves  and  does  not  infringe  upon  federal 
jurisdiction.  I  have  noticed,  in  reviewing  the  re- 
cent legislation  of  many  of  the  states,  the  increas- 
ing presence  of  measures  which  discriminate 
against  the  products  of  other  states.  Inspired 

'  New  York  Herald-Tribune,  Dee.  17  and  18,  1935. 

10  Brewers  Journal-Western  Brewer,  October  1935,  pp.  23-28;  Nov- 
ember 1935,  pp.  36-39;  and  The  Brewers  Digest,  May  1938,  pp.  45-46. 

"  As  reported  in  mimeographed  release  of  the  17.  S.  Treasury 
Department. 


by  such  measures  there  now  appear  provisions 
which  I  believe  to  be  even  more  dangerous. 
Some  of  the  state  legislatures  have  empowered 
their  liquor  control  boards  or  taxing  authorities 
to  prescribe  retaliatory  regulations  or  taxes,  di- 
rected against  the  importation  of  alcoholic 
beverages  from  any  state  which  appears  to  dis- 
criminate against  their  products.  Such  meas- 
ures, in  the  long  run,  will  be  productive  of  condi- 
tions which  tend  towards  chaos  and  will  give  rise 
to  further  and  more  violent  measures  on  the  part 
of  other  states  affected  thereby.  It  was  the 
adoption  of  discriminatory  legislation  of  this  na- 
ture by  the  original  thfrteen  states  which,  in  large 
part,  made  necessary  the  adoption  of  a  federal 
constitution,  and  caused  the  control  over  inter- 
state commerce  to  be  lodged  in  the  federal  gov- 
ernment. The  twenty-first  amendment  to  the 
Constitution  has  returned  to  the  states  part  of 
the  power  to  restrict  or  impede  interstate  com- 
merce in  liquor.  I  urge  that  this  power  be  used 
in  moderation  and  not  abused,  lest  the  chaotic 
conditions  of  prc-constitutional  days  appear 
again  in  the  control  of  liquor  traffic.  May  I 
therefore,  be  permitted  to  suggest  the  advisa- 
bility of  warning  your  state  legislatures  against 
such  provisions,  and  of  advising  them  to  be  es- 
pecially critical  of  proposals  of  this  nature.  Such 
measures  are  often  prompted  by  the  selfishness  of 
local  interests  in  trying  to  monopolize  intrastate 
business,  or  by  fears  of  lost  markets  in  other 
states.  In  most  cases,  such  fears  are  in  fact 
groundless." 

RESULTS  OF  PROTECTIVE  LIQUOR  LEGISLATION 

Sufficient  evidence  has  been  marshalled  to 
show  the  lush  growth  of  State  protection  in  the 
field  of  liquor  legislation.  It  is  interesting  to 
find  that  these  restrictive  laws  apply  in  large 
part  to  beer  and  wane  and  not  to  distilled  liquors 
in  spite  of  the  fact  that  it  is  in  relation  to  distilled 
liquors  that  the  need  of  control  is  deemed  great- 
est from  the  standpoint  of  public  health  and 
morals. 

The  explanation  is  apparentiy  an  economic 
one.  The  manufacture  of  distUled  spirits  is  a 
large-scale  industry  highly  concentrated  in  a  few 
States.   Wine  and  beer,  on  the  other  hand,  are 
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produced  in  many  States  and  often  on  a  rela- 
tively small  scale.  Although  California  is  the 
great  wine  center  in  this  country,  other  States 
produce  appreciable  quantities  of  grapes  and 
manufacture  local  wines.  Beer  manufacture  is 
even  more  localized  than  wine.  Although  cer- 
tain States  like  Wisconsin  and  Missouri  produce 
more  for  export  than  do  most  others,  small 
breweries  that  manufacture  for  a  local  market 
will  be  found  in  all  but  a  few  States. 

The  direct  effect  of  State  laws  that  raise  bar- 
riers to  interstate  commerce  in  intoxicating 
beverages,  is  probably  much  greater  upon  manu- 
facturers and  distributors  than  upon  farmers. 
Laws  that  stimulate  the  production  of  beer  in 
one  area  and  discourage  it  in  another  may 
possible  have  some  small  effect  in  shifting  barley- 
raising  from  more  advantageous  to  less  advan- 
tageous areas — that  is,  less  advantageous  on  a 
cost-of-production  basis. 

The  laws  that  give  preference  to  native  wines 
are  probably  of  somewhat  greater  significance  to 
farmers  and  may  directly  interfere  with  the 
development  of  agricultural  production  in  the 
most  advantageous  areas.  If  this  movement 
were  carried  to  its  limit,  its  absurdity  would  be 
apparent  to  all.  Suppose  each  State  placed  an 
embargo  on  all  out-of-State  wine.  Then  each 
might  develop  its  own  vineyards.  But  grape 
production  would  be  drastically  curtailed,  es- 
pecially in  California,  and  to  some  extent  in 
other  States  that  export  wine,  like  New  York 
and  Michigan.  Less  wine  would  be  sold,  prices 
would  be  higher,  and  production  would  be 
stimulated  in  those  States  that  are  least  adapted 
to  grape  culture  and  discouraged  in  those  best 
fitted  by  soil  and  climate  for  growing  grapes. 


CONCLUSIONS  REGARDING  PROTECTIVE  LIQUOR 
LEGISLATION 

There  appears  to  be  almost  universal  agree- 
ment that  each  State  should  be  permitted  to 
control  the  consumption  and  sale  of  alcoholic 
beverages  within  its  own  borders  whether  such 
beverages  are  produced  within  the  State  or  in 
some  other  part  of  the  country.  But  the  ques- 
tion arises,  in  exercising  such  control  should 
States  be  permitted  to  enact  legislation  favorable 
to  local  products  or  to  in-State  distributors  or 
producers?  Neither  for  the  protection  of  public 
morals  nor  for  the  enhancement  of  the  economic 
welfare  of  the  whole  country  does  such  dis- 
crimination seem  justified. 

Unless  State  protectionism  is  to  be  encouraged, 
some  way  must  be  found  to  prevent  States 
from  adopting  "protective"  legislation  of  the 
kind  here  described.  Some  believe  that  this  can 
be  accomplished  only  through  further  action  by 
Congress  which  will  make  impossible,  as  was 
done  in  the  Wilson  Act  of  1890,^^  all  discrimina- 
tion against  out-of-State  alcoholic  beverages. 
Others  have  held  that  new  legislation  is  unneces- 
sary. They  have  maintained  that  the  twenty- 
first  amendment  did  not  give  States  the  right 
to  enact  liquor  legislation  for  the  purpose  of 
economic  protection  and  that  future  interpre- 
tation by  the  United  States  Supreme  Court  will 
support  this  view.  Recent  court  decisions, 
however,  have  not  given  encouragement  to  this 
viewpoint.  Finally,  many  believe  that  the 
States,  realizing  the  disadvantages  of  this  type  of 
legislation  and  the  dangers  of  retaliatory  laws, 
will  find  it  desirable  to  repeal  discriminatory 
liquor  laws. 

"  See  p.  31. 
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BARRIERS  TO   INTERNAL   TRADE  IN  FARM  PRODUCTS 


Railroad  and 
Motor- Vehicle  Regulation 


Railroad  Regulation 

As  long  as  transportation  in  this  country  was 
carried  on  chiefly  by  horse  and  wagon  on  roads 
and  turnpikes  and  by  flatboats  and  ships  on 
rivers,  canals,  and  coastal  waters,  neither  the 
States  nor  the  Federal  Government  attempted 
much  in  the  way  of  regulation.  Even  in  the 
early  days  of  the  railroads  there  was  little  public 
control.  In  fact,  down  to  the  last  quarter  of  the 
nineteenth  century  the  chief  public  concern 
was  in  building  a  satisfactoiy  transportation 
system. 

But  as  the  great  period  of  raUroad  construc- 
tion drew  to  a  close,  the  character  of  the  problem 
changed  and  public  attention  began  to  focus 
upon  the  need  for  making  sure  that  the  trans- 
portation system  functioned  to  the  greatest 
practicable  public  advantage. 

Of  the  many  problems  that  now  arose,  a  very 
important  one  was  the  need  of  maintaining  a 
free  flow  of  commerce  unimpeded  by  discrimina- 
tion in  favor  of  particular  persons,  places,  or 
commodities.  In  no  small  part  the  Federal  and 
State  legislation  of  the  period  was  designed  to 
eliminate  discriminatory  practices.  But  State 
regulatory  legislation  itself  presently  led  to  a  new 
problem  in  discrimination — the  tendency  of 
States  to  set  rates  that  gave  an  advantage  to 
intrastate  trade  but  that  burdened  interstate 
commerce.  It  was  soon  apparent  that,  with 
State  legislation  so  largely  colored  by  local 
interest,  efi"ective  regulation  in  the  national 
interest  by  the  Interstate  Commerce  Commis- 
sion must  include  control  over  intrastate  rates. 


The  situation  as  it  existed  in  1905  was  de- 
scribed by  Hugo  R.  Meyer  in  his  testimony 
before  the  United  States  Senate  Committee  on 
Interstate  Commerce.   He  declared: 

"...  practically  all  the  State  commissions 
that  have  been  active  in  the  matter  of  regulating 
railway  rates  have  regulated  largely  with  an  eye 
to  establishing  local  protection.  To-day  you  can 
establish  protection  by  means  of  regulation  of 
railway  rates  in  an  astonishing  degree  of  eSi- 
ciency;  and  practically  all  of  the  State  com- 
missions that  have  been  active  in  railway  rate 
regulation  have  done  that."  ^ 

Gradually,  therefore,  the  Federal  Government 
found  it  necessary  to  extend  its  control  over  the 
railroads  and  to  curtail  the  regulative  powers 
of  the  States.  The  power  of  the  Interstate 
Commerce  Commission  to  regulate  intrastate 
rates  where  they  were  found  to  involve  unreason- 
able discrimination  against  interstate  commerce 
was  finally  established  by  the  courts.^  More- 
over, Congi'ess  included  a  provision  in  the 
Transportation  Act  of  1920  giving  the  Interstate 
Commerce  Commission  control  of  intrastate 
rates  where  it  found  "...  any  undue  or  un- 
reasonable advantage,  preference,  or  prejudice 
as  between  ..."  interstate  and  intrastate 
commerce.^ 

As  a  result  of  this  Federal  power,  the  Interstate 
Commerce  Commission  has  been  able  greatly  to 

'  Hearings  on  Senate  Resolution  No.  288,  58th  Cong.,  3d  sess.  (1905), 
vol.  2,  p.  1553. 

'  See  especially  Houston,  E.  and  W.  T.  Railway  Co.  v.  United  States 
234  U.  S.  342  (1914). 
3  41  Stat.  484. 
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restrain  the  tendency  of  the  States  to  fix  railroad 
rates  in  their  own  interest  and  to  the  national 
disadvantage.  But  it  should  not  be  supposed 
that  the  Interstate  Commerce  Commission  has 
completely  taken  over  the  regtjation  of  intra- 
state rates  or  that  intrastate  rates  are  always 
exactly  in  line  with  interstate  rates.  To  a  con- 
siderable extent  intrastate  regulation  is  still  left 
in  the  hands  of  State  commissions,  and  the 
Interstate  Commerce  Commission  enters  the 
picture  only  when  questions  of  discrimination  or 
undue  prejudice  are  raised.  That  State  com- 
missions are  still  active  in  keeping  intrastate 
rates  as  low  as  possible  is  indicated  by  the  fact 
that  cases  in  this  field  are  almost  constantly 
before  the  Interstate  Commerce  Commission.* 

One  of  the  most  recent  of  these  is  Intrastate 
Class  and  Commodity  Rates  in  Kentucky,  de- 
cided July  13,  1937.^  As  a  result  of  action  by  the 
Kentucky  commission,  intrastate  rates  were 
generally  lowered  so  that  in  many  cases  they 
were  definitely  less  on  a  distance  basis  than  inter- 
state rates.  Thus  it  was  brought  out  that  under 
the  rate  level  as  established  by  the  State  com- 
mission: 

"Kentucky  intrastate  shippers  can  have  mer- 
chandise rated  first  class  transported  150  miles 
at  a  rate  of  66  cents,  whereas  an  interstate 
shipper  from  an  Ohio  River  crossing  or  from  a 
point  in  Tennessee  or  other  southern  State,  must 
pay  the  same  rate  for  a  haul  of  70  miles  .  .  ."  ^ 

Although  recognizing  that  there  was  some  mal- 
adjustment and  suggesting  the  possibility  of 
future  reconsideration,  the  Commission  stated: 

"The  record  does  not  contain  evidence  neces- 
sary to  support  a  finding  that  the  rates  required 
by  the  Kentucky  commission  cause  undue  and 
unreasonable  preference  and  prejudice  as  be- 
tween persons  and  localities  in  intrastate  com- 
merce on  the  one  hand  and  interstate  com- 
merce on  the  other."  '' 

To  the  extent  that  this  kind  of  situation  exists, 
relative  advantage  may  still  be  given  to  intrastate 
commerce  and  appreciable  barriers  erected  to 

<  See  the  intrastate  rate  cases  regularly  listed  in  the  annual  reports 
of  the  Interstate  Commerce  Commission. 
»  223  I.  O.  C.  109. 
•Ibid.,  pp.  114-U5. 
'  Ibid,  pp.  122-123. 


interstate  trade.  It  cannot  be  doubted,  how- 
ever, that  the  influence  of  the  Interstate  Com- 
merce Commission  has  been  greatly  to  reduce 
the  inequalities  between  intrastate  and  interstate 
railroad  rates,  and  the  case  cited  above  appears 
somewhat  exceptional  in  that  the  Commission 
permitted  the  continuance  of  rates  appreciably 
different  for  intrastate  as  compared  with  inter- 
state commerce. 

Perhaps  more  serious  than  the  problem  of  the 
relation  of  intrastate  to  interstate  rates  is  the 
question  of  interregional  freight  rates.  Three 
major  railroad-rate  territories  or  sections  have 
emerged  in  this  country,  each  one  of  which  has 
developed,  more  or  less  independently,  its  own 
system  of  classification  and  charges.  As  a  result 
of  this  regional  development,  appreciable  rate 
barriers  have  in  some  cases  been  erected  to  inter- 
regional transportation.  Just  how  serious  these 
restrictions  are  to  the  movement  of  agricultural 
products  it  would  be  impossible  to  determine 
without  elaborate  study.  But  it  is  true  that 
there  has  been  a  growing  tendency  toward 
uniformity  and  that  some  of  the  worst  of  these 
interregional  difficulties  appear  to  have  been 
eliminated. 

Yet  there  is  impressive  testimony  to  the  fact 
that  the  situation  is  as  yet  not  entirely  satisfac- 
tory. In  a  recent  study,  the  Tennessee  Valley 
Authority  found  that  certain  producers  in  official 
or  eastern  territory  ^  had  a  considerable  advan- 
tage, so  far  as  railroad  rates  were  concerned, 
in  selling  their  products  in  official  territory. 
Shippers  located  in  other  rate  territories  typi- 
cally had  to  pay  substantially  higher  rates  to 
reach  equally  distant  markets  in  official  terri- 
tory. One  example  may  be  cited  from  this 
study.  It  was  found  that  potato  shipments  from 
Maine  to  Ohio  and  Indiana  points  (intraregional 
traffic)  involved  freight  charges  appreciably  less 
than  from  Colorado  (interregional  traffic)  to  the 
same  markets  which  were  approximately  equi- 
distant from  the  two  producing  areas.^ 

Obviously,  different  rates  over  equal  distances 
may  be  justified  by  the  presence  of  costs  unre- 

'  Roughly  this  area  is  east  of  the  Mississippi  Klver  and  north  of 
Kentucky  and  North  Carolina.  Appreciable  parts  of  Wisconsin, 
Michigan,  and  Virginia  are  not  included. 

» House  Doc.  284, 76th  Cong.,  1st  sess.,  p.  40.  1937. 
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lated  to  distance.  But  on  the  basis  of  the  Tennes- 
see Vtdley  study,  Arthur  E.  Morgan  concluded: 
"...  that  the  present  territorial  freight-rate 
boundaries,  which  are  the  outgrowth  of  tradi- 
tion, constitute  barriers  against  the  free  flow  of 
commerce  which  are  hampering  and  restricting 
the  normal  development  of  the  Nation  as  a 
whole  by  preventing  a  full  utilization  of  the 
varied  natural  resources  that  exist  in  the  different 
regions  of  the  country."  ^° 

Of  course,  this  is  a  situation  of  which  the  Inter- 
state Commerce  Commission  is  aware  and  with 
which  it  is  attempting  to  deal.  Federal  Coordi- 
nator of  Transportation  Eastman  said  in  1934; 
"...  An  objectionable  phase  of  the  railroad  situa- 
tion for  many  years  has  been  the  maintenance  of 
regional  differences  and  distinctions,  which  are 
very  imperfecdy  related  to  differences  in  costs 
and  of  territorial  boundary  lines  ("Chinese 
walls")  where  rate  systems  and  practices 
change.  It  has  tended  to  provincialize  the 
railroads  and  discourage  national  unity  of 
action.  It  has  been  a  prolific  source  of  com- 
plaints to  the  Commission.  Regional  competi- 
tion in  rates  and  service  has  been  as  keen  as  the 
direct  competition  of  parallel  lines,  and  has  had 
equally  undesirable  and  uneven  results.  It 
tends  to  concentrate  at  the  points  best  located 
to  enjoy  it.  Moreover,  it  has  been  difficult 
for  the  Commission  to  remedy  such  inequalities, 
for  the  courts  have  recognized  differences  in 
competitive  conditions  as  a  defense  against 
discrimination."" 

Only  a  very  extensive  study  of  our  whole 
freight-rate  structure  would  show  exactly  how 
important  this  problem  is.  Certainly  the  whole 
tendency  of  Federal  regulation  of  railways  has 
been  to  remove  discriminations.  But  there  is 
clearly  some  indication  that  our  railroad 
freight-rate  structure  may  still  be  of  some 
importance  in  raising  barriers  to  the  free  move- 
ment of  agricultural  products  in  interstate  and 
interregional  trade. 

Motor- Vehicle  Regulation 
Perhaps  no  invention  of  recent  times  has 

Ibid.,  p.  IV. 

"  Sen.  Doc.  119,  73d  Cong.,  2d  sess.,  p.  29, 1934. 


been  more  productive  of  laws  and  regulations 
than  the  automobile.  Although  the  chief  pur- 
pose of  motor-vehicle  legislation  has  been  to 
regulate  and  to  tax,  not  infrequendy  an  im- 
portant result,  whether  intended  or  not,  has 
been  to  place  a  heavy  burden  upon  interstate 
commerce.  From  the  standpoint  of  this  study 
three  types  of  State  motor-vehicle  legislation 
wiU  be  considered:  (1)  Registration  (licenses) 
and  taxes,  (2)  regulation  of  weights,  size,  and 
equipment,  and  (3)  port-of-entry  laws.  Finally, 
the  effect  of  action  by  the  Federal  Government 
under  the  Motor  Carrier  Act,  1935,  will  be 
discussed. 

LICENSE   REQUIREMENTS  AND   TAXES   ON  OUT-OF- 
STATE  MOTORTRUCKS 

Registration  and  license  fees  are  ordinarily 
imposed  on  motor  vehicles  so  that  they  wdll 
contribute  toward  the  cost  of  buUding  and 
maintaining  highways  and  of  regulating  the 
traffic  upon  them.  But  a  problem  arises  in 
connection  with,  motortrucks  from  other  States. 
It  is  conceivable  that  a  balanced  in tei state 
truck  movement  might  exist  between  two  States. 
In  such  a  case  the  burden  would  be  fairly  well 
equalized  and  a  reciprocal  agreement  not  to 
tax  the  trucks  from  the  outside  State  might  be 
easily  arranged.  But  such  a  situation  seldom 
exists,  and  the  State  from  which  few  trucks  leave 
in  interstate  commerce  but  whose  highways  are 
used  to  a  great  extent  by  out-of-State  trucks,  feels 
itself  justified  in  taxing  the  foreign  motor  vehicles. 

The  actual  situation  in  regard  to  registration 
requirements  and  taxation  of  out-of-State  trucks 
is  extremely  complicated  as  would  be  expected 
with  independent  legislation  by  48  States  and 
the  District  of  Columbia. AU  that  can  be 
done  here  is  briefly  to  summarize  the  situation 
and  to  indicate  those  aspects  which  seem  most 
burdensome  to  interstate  commerce. 

"  For  detailed  factual  summaries  of  motor-vehicle  laws  and  regula- 
tions see:  Motor-Vehicle  Traffic  Conditions  in  the  United  States, 
Part  I,  Nonuniformity  of  State  Motor- Vehicle  Traffic  Laws,  House 
Document  No.  462,  pt.  I,  75th  Cong.,  3d  sess.;  Motor  Carrier  Reci- 
procity (Washington,  D.  C,  1937)  issued  by  the  American  Trucking 
Association,  Inc.;  and  the  following  publications  of  the  National 
Highway  Users  Conference  of  Washington,  D.  C:  State  Barriers  to 
Highway  Transportation,  1938;  Registration  Fees  and  Special  Taxes 
for  Motor  Vehicles,  1938;  and  State  Restrictions  on  Motor  Vehicle 
Sizes  and  Weights,  1938. 
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Most  States  have  varying  license  and  tax 
regTilations  for  different  classes  of  out-of-State 
carriers.  These  requirements  are  usually  most 
exacting  on  common  carriers,  less  drastic  on 
contract  carriers,  and  least  severe  on  private 
carriers.  Our  discussion  is  confined  chiefly 
to  the  last-named  group,  for,  in  most  parts  of 
the  country,  truck  movement  of  farm  produce 
is  accomplished  largely  by  private  carriers. 
As  State  regulations  are  most  liberal  on  this 
class  of  carrier,  the  effect  will  be  to  understate 
rather  than  to  overstate  the  difficulties  in  the 
situation. 

The  disadvantages  to  interstate  commerce 
may  arise  in  two  ways.  (1)  If  the  "foreign" 
truck  is  forced  to  take  out  a  second  registration 
(or  even  more,  depending  upon  the  number  of 
States  it  enters),  it  bears  a  heavier  burden  in 
terms  of  license  fees  than  does  the  carrier  that 
confines  itself  to  intrastate  commerce.  (2)  A 
few  States  charge  a  relatively  higher  ton-mile 
tax  on  trucks  that  have  foreign  licenses  than  they 
do  on  those  that  bear  their  own  license  plates. 

Certain  other  taxes  may  be  a  deterrent  to  in- 
terstate motortruck  movement,  even  though  not 
ordinarily  placing  any  heavier  burden  on  inter- 
state than  on  intrastate  commerce.  This  situa- 
tion arises  in  the  case  of  States  that  have  rela- 
tively high  gasoline  taxes.  Of  course,  an  advan- 
tage to  the  interstate  trucker  may  result  if  he  can 
buy  gasoline  in  a  low-tax  State  for  use  in  one 
having  a  higher  tax.  But  most  States  that  have 
a  relatively  high  gasoline  tax  effectively  guard 
against  this  contingency  either  by  limiting  the 
quantity  of  gas  that  can  be  brought  into  the  State 
or  by  providing  that  taxes  shall  be  paid  on  gaso- 
line brought  across  the  State  line. 

The  States  differ  greatly  among  themselves  in 
respect  to  their  license  requirements  on  foreign 
motortrucks.  A  number  of  States  having  the 
most  liberal  laws  in  this  respect  collect  no  ton- 
mile  taxes  and  make  no  attempt  to  require 
private  carriers  from  outside  the  State  to  take  out 
licenses  as  long  as  they  do  not  engage  in  intra- 

13  It  should  be  Doted,  however,  that  a  high  license  fee  on  a  com- 
mon carrier  that  makes  daily  trips  across  a  State  line  may  be  less 
burdensome  because  the  cost  is  spread  over  many  loads  than  a 
relatively  low  fee  on  a  private  carrier  that  makes  only  a  small  number 
of  trips  during  the  year. 


State  business.  Usually,  but  not  always,  the 
granting  of  such  favors  is  contingent  upon  the 
conferring  of  reciprocal  privileges  by  the  other 
States  concerned.  Typical  of  the  States  in  this 
group  are  Massachusetts,  New  York,  California, 
and  Ohio. 

At  the  other  extreme,  a  second  group  of  States 
requires  practically  all  out-of-State  trucks  that 
come  across  the  line  to  register  and  pay  a  fee,  or 
if  this  is  not  done,  to  pay  higher  ton-mile  taxes 
than  trucks  having  only  domestic  licenses.  States 
illustrative  of  this  group  are  Arizona,  Kansas, 
Oklahoma,  and  Wyoming. 

Many  of  the  States  have  laws  which  lie  between 
these  two  extremes.  Typically,  they  have  strict 
general  requirements  as  to  the  licensing  of  out-of- 
State  vehicles  which  they  appreciably  liberalize 
through  special  reciprocity  agreements  with  cer- 
tain States.  Representative  States  in  this  group 
are  Florida,  Minnesota,  and  Virginia. 

Especially  if  only  a  few  trips  are  made,  the  cost 
of  securing  an  out-of-State  license  may  place  a 
considerable  burden  on  the  foreign  trucker.  The 
out-of-State  farmer  who  vdshes  to  enter  Wyoming 
with  his  1-ton  truck  is  required,  according  to  the 
regulations  of  that  State,  to  pay  the  annual  fee 
of  $7.50.  If  his  truck  weighs  2  tons  the  fee  is  $30, 
and  for  heavier  vehicles  the  fee  is  graduated 
steeply  upward. 

In  addition  to  the  license  fee  the  trucker  enter- 
ing Wyoming  must  pay  a  county  registration  fee, 
the  amount  of  which  depends  upon  the  factory 
price  and  the  age  of  the  truck.  Thus,  on  a  new 
$l,OOOtruckhewouldpay  $18.  Ifthe  truckwere 
in  its  fourth  year  of  service  he  would  pay  $6, 
Finally,  if  the  trucker  engages  in  "for-hire"  busi- 
ness, additional  fees  are  collected  and  a  mileage 
tax  must  be  paid  of  2  mills  per  revenue  ton-mile. 

Certain  States  that  require  registration  of  out- 
of-State  trucks  permit  outside  trucks  to  enter  the 
State  for  a  short  period  on  payment  of  some  frac- 
tion of  the  annual  fee.  Arizona  will  give  one 
short-time  permit  per  year,  the  amount  of  the 
fee  depending  on  the  length  of  time  for  which  it 
is  issued  and  the  weight  of  the  truck,  but  in  no 
case  is  the  fee  less  than  $3.50.  Oklahoma  has  a 
somewhat  similar  system,  but  in  addition  permits 
nonresident  carriers,  under  certain  special  condi- 
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tions,  to  make  occasional  trips  of  not  more  than 
72  hours  in  duration  without  payment  of  any 
registration  fee.  Such  a  truck  owner,  however, 
must  pay  a  mileage  tax  to  the  State  of  Oklahoma 
which  is  graduated  according  to  the  weight  of 
the  truck  and  is  much  higher  than  the  rate 
charged  similar  trucks  having  Oklahoma  licenses. 
It  may  also  be  noted  that  the  nonresident  owner 
of  a  trailer  taking  out  an  Oklahoma  license  must, 
\xiiless  the  vehicle  is  less  than  a  year  old,  pay 
appreciably  more  to  secure  registration  than  the 
resident  owner  whose  trailer  has  been  continu- 
ously registered  in  Oklahoma. 

Although  no  statistical  measure  is  available, 
there  is  abundant  testimony  to  the  fact  that  regis- 
tration and  ton-mile  taxes  are  an  important 
discouragement  to  interstate  transportation. 
Not  infrequently  farmers  are  led  to  protest 
against  the  requirements  of  their  own  State  on 
out-of-State  trucks.  Thus,  for  example,  potato 
growers  in  Colorado  in  August  1935  appealed  to 
the  State  Public  Utilities  Commission  to  relax 
its  requirements  so  that  out-of-State  truckers 
could  come  in  and  move  their  crop.  When  their 
petition  was  rejected  and  serious  losses  threat- 
ened, they  offered  to  pay  the  tax  themselves  if 
outside  truckers  would  come  into  the  State. 

Similar  conditions  prevailed  recendy  in  South 
Carolina.  A  conference  that  was  held  at  Colum- 
bia, S.  C,  between  a  delegation  of  peach  growers 
and  certain  members  of  the  State  legislature,  is 
described  as  follows: 

"The  conference  was  the  outgrowth  of  difficul- 
ties encountered  by  peach  growers  during  last 
season's  peach  harvest  when  State  highway  pa- 
trolmen began  enforcing  truck  licensing  regula- 
tions against  trucks  from  States  which  did  not 
have  reciprocal  agreements  with  South  Carolina, 
mainly  those  from  Tennessee. 

"Peach  growers  claimed  that  they  had  suffered 
large  losses  as  the  result  of  the  enforcement  of  the 
regulations  against  foreign  trucks,  and  means  for 
remedying  the  situation  were  discussed  at  a 
meeting  wdth  the  county  delegation  here  last 
week.  Sentiment  at  the  meeting  was  that  trucks 
coming  into  the  State  to  buy  perishable  produce 
should  be  exempted  from  licensing  requirements 

»  The  New  York  Packer,  August  31, 1935,  p.  16. 


regardless  of  whether  South  Carolina  has  recip- 
rocal agreements  with  the  States  in  which  they 
are  registered." 

Many  letters  have  been  received  at  the  Bureau 
of  Agricultural  Economics  testifying  to  the  re- 
strictive effect  of  license  requirements.  The  fol- 
lo\\dng  excerpts  are  taken  from  letters  received 
from  what  are  believed  to  be  well-informed  local 
sources: 

From  Connecticut:^® 

"Some  of  our  growers  have  run  into  serious 
difficulties  in  trucking  farm  products  into  Maine, 
because  Maine  requires  that  all  trucks  of  more 
than  a  ton  and  a  half  capacity  must  be  regis- 
tered in  Maine  and  pay  their  regular  hcense 
fee." 

From  Kansas:" 

"I  would  say  that  we  are  having  interminable 
trouble  in  farm  truck  transportation  between  our 
neighboring  States.  It  is  reported  that  the  laws 
and  rules  and  regulations,  particularly  of  Okla- 
homa and  Missouri,  almost  make  it  prohibitive 
for  Kansas  farm  trucks  to  cross  the  line." 

From  South  Dakota:^* 

"The  truckers  have  very  often  been  held  up 
because  of  the  fact  that  they  did  not  have  a 
State  license  in  addition  to  the  one  in  which 
they  resided,  and  such  practices  have  resulted  to 
the  detriment  of  our  stockmen.  A  commercial 
trucker  may  be  in  a  position  to  take  out  a 
trucker's  license  in  more  than  the  one  State, 
but  this  is  not  true  of  the  farmer  who  does  his 
own  trucking." 

From  Illinois:^* 

"The  chief  handicap  in  the  interstate  move- 
ment of  livestock  to  this  market  rests  in  the 
lack  of  reciprocal  agreements  concerning  li- 
censes and  the  abolition  of  mileage  taxes.  Illi- 
nois and  Missouri  have  complete  reciprocity  on 
trucks  hauling  farm  products  on  a  so-called 
'farm  to  market  and  market  to  farm  movement.' 
If  this  reciprocity  could  be  extended  to  other 
States,  and  Illinois  is  taking  a  more  lenient  view 

"  Ibid.,  February  12, 1938.  For  a  similar  situation  which  recently 
developed  in  Arkansas  in  connection  with  the  moving  of  their  peach 
crop  see  Tlie  New  York  Packer,  June  11,  1938. 

"  March  9,  1938. 

"  February  23,  1938. 

"  March  7,  1938. 

i»  March  30,  1938. 
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in  this  respect,  it  would  remove  many  handicaps 
to  interstate  traffic." 

As  suggested  in  the  last  letter  quoted,  States 
have  often  entered  into  reciprocity  agreements 
by  which  each  State  honors  the  automobile  li- 
cense plates  issued  by  the  other  States  entering 
the  agreements.  In  certain  sections  of  the 
country  these  reciprocity  agreem.ents  in  respect 
to  automobile  registration  have  at  times  and  over 
limited  areas  done  much  to  remove  barriers  to 
interstate  motor-truck  movement.  But  even 
under  the  best  of  circumstances,  difficulties  and 
uncertainties  remain.  Not  only  is  reciprocity 
usually  limited  merely  to  registration  fees  and 
not  extended  to  other  important  considerations 
such  as  ton-mile  taxes  and  permissible  size  of 
trucks,  but  reciprocity  agreements  may  break 
down  at  any  time  because  of  action  by  the 
legislature   or   the  State  highway  authority. 

The  result  of  the  break-down  of  a  reciprocity 
agreement  is  very  likely  to  be  a  "border  war," 
which,  temporarily  at  least,  ties  up  interstate 
traffic  and  brings  serious  loss  both  to  truckers  and 
to  producers.  The  complete  story  of  the  so- 
called  motor- vehicle  "border  wars"  cannot  be 
told  here,  but  table  4  suggests  a  picture  of  some 
of  these  which  have  disrupted  interstate  com- 
merce in  the  period  1931-37.^°  Some  of  these 
wars,  like  that  between  Pennsylvania  and  New 
Jersey,  have  flared  up  for  a  few  days,  and  then 
died  out  completely.  Others  like  that  between 
Illinois  and  Wisconsin,  have  smouldered  for 
years,  with  occasional  violent  outbreaks. 

The  term  "war"  is,  of  course,  used  only  figur- 
atively. However,  conditions  do  sometimes 
approach  battle  conditions.  Thus,  when  Maine 
seized  a  New  York  truck  driver,  one  Leo  Jubb, 
in  June  1933,  and  forced  him  to  pay  a  license 
fee  of  $75  on  his  truck,  New  York  retaliated  by 
holding  two  Maine  truck  drivers  for  not  hav- 
ing New  York  license  plates.^^  In  a  Kansas- 
Nebraska  dispute  at  about  the  same  time  a 

2°  As  Dewspaper  sources  have  had  to  be  used  here  as  the  chief 
source  of  information,  there  may  be  some  exaggeration  or  distortion. 
However,  it  is  believed  that  the  picture  shown  here  is  substantially 
accurate. 

"  New  York  Times,  June  30,  1933. 


Nebraska  constable  was  reported  to  have  opened 
fire  on  a  Kansas  truck. Most  border  con- 
flicts have  not  involved  the  use  of  such  extreme 
measures  but  wholesale  arrests  have  been  com- 
mon and  serious  interference  with  interstate 
commerce  has  resulted. 

Sometimes  the  border  wars  have  been  followed 
by  mutual  concessions  and  reciprocity  agree- 
ments. In  other  cases  reciprocity  has  been 
abandoned  and  laws  that  are  in  part,  at  least, 
retaliatory  in  character,  have  found  a  seemingly 
permanent  place  on  the  statute  books. 

To  the  cost  of  the  out-of-State  licenses  and 
taxes  and  the  danger  of  outbreak  of  border  wars 
must  be  added  a  further  difficulty — the  time 
and  trouble  involved  in  conforming  to  State 
registration  requirements.  Not  the  least  of  the 
trucker's  difficulties  is  the  necessity  of  informing 
himself  in  regard  to  the  law.  This  is  not  always 
easy,  for  some  of  the  State  laws  are  complex  and 
many  of  them  are  subject  to  frequent  change, 
especially  in  respect  to  reciprocity  provisions. 
Unusually  strict  provisions  in  respect  to  insur- 
ance or  the  posting  of  bonds  may  be  a  further 
discouraging  factor  for  the  out-of-State  trucker. 

Even  with  the  requirements  of  the  law  clearly 
in  mind  the  interstate  trucker  must  plan  his 
trip  carefully  in  advance.  For  travel  in  certain 
States,  he  must  write  for  and  receive  a  permit 
before  he  crosses  the  State  line,  or  on  crossing 
the  State  boundary  he  must  proceed  directly  to 
the  proper  authorities  and  there  fill  out  such 
blanks  and  pay  such  fees  as  are  required  before 
proceeding  farther  into  the  State. 

Thus  a  private  carrier  whose  truck  is  regis- 
tered in  South  Dakota  can  make  three  trips 
into  North  Dakota  in  any  one  year  without 
having  to  take  out  a  regular  North  Dakota 
license.  However,  he  must  buy  an  identifica- 
tion plate  which  costs  $5,  and  if  he  penetrates 
farther  into  the  State  than  5  miles  from  the 
border,  or  if  his  trip  exceeds  10  miles  even  if 
within  this  5-mile  zone,  he  must  secure  a  per- 
mit from  the  North  Dakota  Board  of  Railroad 

"  World-Herald,  Omaha,  Nebraska,  June  28,  1933. 
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Commissioners  and  pay  a  mileage  tax  that  is 
determined  by  the  net  weight  of  his  truck. 

The  private  carrier  who  plans  to  take  his  truck 
into  Alabama  need  make  no  application  before 
he  enters  the  State.  But  once  the  State  line  is 
crossed,  he  must  go  directly  to  a  county  judge  of 
probate  in  the  first  county  he  enters  and  there 
secure  a  permit.  If  he  is  carrying  goods  that  are 
actually  his  own  property  he  may  receive  a  5-day 
permit  for  $1 .50.  The  extra  time  and  travel  re- 
quired to  get  the  permit  from  the  judge  of  pro- 
bate may  be  more  of  a  handicap  than  the  fee. 
The  fees  are  much  higher  if  the  carrier  is  trans- 
porting goods  for  another.  In  that  case  he  must 
appear  before  the  judge,  pay  $5.50  for  a  permit 
to  bring  the  goods  into  the  State,  pay  an  addi- 
tional $5.50  to  take  goods  out  of  the  State,  and, 
finally,  pay  a  mileage  tax  50  percent  higher  than  is 
required  of  trucks  regularly  registered  in  Alabama. 

Table  4. — Motor- 


SIZE,  EQtJlPMENT,  AND  OTHER  REGULATIONS 

For  various  purposes,  but  primarily  to  promote 
safety  on  the  highways  and  to  prevent  damage  to 
roads  and  bridges.  State  legislatures  have  been 
extremely  active  in  passing  laws  and  authorizing 
administrative  regulations  having  to  do  with  the 
weight,  size,  equipment,  and  insurance  of  motor 
vehicles.  The  nonuniformity  of  these  laws  has 
constituted  an  appreciable  hindrance  to  inter- 
state commerce.  Moreover,  the  limits  set,  as  for 
example  those  on  the  size  and  weight  of  motor 
vehicles,  may  be  so  low  as  to  prevent  such  long- 
distance hauling. 

Every  State  in  the  Union  has  established  a 
maximum  gross  or  net  weight  for  motor  vehicles. 
But  the  maximums  permitted  vary  greatly  from 
State  to  State  and  the  methods  of  weight  deter- 
mination or  limitation  are  manifold.  Certain 
States  determine  permissible  weights  by  formulas 
that  take  into  account  the  distance  in  feet  be- 

vehicle  "border  wars" 


Period 


Intermittent  wars 
1931-37.1 


September  1931'  and 
at  intervals  since 
1926. 

February-  March 
1931.« 


July  1931  <- 


F  e  b  r  u  a  r  y-M  a  y 
1932.5 


Msy-November 
1932.' 


November  1932 


States  involved 


Illinois  V.  Wisconsin 
(Iowa,  Minnesota). 


Kentucky  v.  Indiana, 
fxennessee  v.  Indiana. 


New  York  v.  Connecti- 
cut, Massachusetts, 
New  Jersey. 

Vermont  v.  Massachu- 
setts. 


Mississippi  V.  Louisiana. 


Tennessee,  Kentucky, 
Missouri,  Arkansas, 
Georgia,  Mississippi, 
Alabama. 

Pennsylvania  v.  New 
Jersey  (Maryland, 
Delaware,  New  York, 
West  Virginia,  and 
Ohio). 


Vehicles  affected 


Commercial  trucks  


All  trucks. 


All   commercial  ve- 
hicles. 


Trucks  over  3,000 
pounds  carrying  ca- 
pacity and  buses 
over  10-passenger  ca- 
pacity. 

All  trucks  


For-hire  trucks. 


Commercial  vehicles 
and  finally  all 
trucks. 


Cause  of  conflict 


Wisconsin  required  registra- 
tion of  out-of-state  trucks. 


Impounding  of  Indiana 
trucks  by  nonreciprocal 
States. 

New  York  arrests  for  viola- 
tion of  reciprocal  rights  or 
"improper  registration." 


Dispute  over  right  of  truck- 
ers to  make  occasional 
trips  to  Mississippi  with- 
out taking  out  Mississippi 
license. 

Tennessee  and  Arkansas 
campaign  to  enforce  ta.x 
laws;  then  spreading  to 
other  States. 

Pennsylvania  enforcing  its 
law  requiring  licensing  of 
aU  trucks  owned  by  non- 
residents and  operated  in 
that  State  for  hire  or  on 
regular  schedules. 


Effect  on  traflBc 


At  times  amounted  to  embargo  on 
out-of-state  trucks.  Many  truck 
drivers  arrested  on  both  sides  of 
border.  Perishable  foodstuffs  held 
up. 


Traffic  was  tied  up  as  a  result  at  all 
Delaware  River  crossings.  Trucks 
were  forced  to  avoid  Pennsylvania. 
Within  2  hours,  more  than  2C0  Penn- 
sylvania trucks  were  stopped  by 
New  Jersey  inspectors.  Tons  of  pro- 
duce were  threatened  with  destruc- 
tion. 


See  footnotes  at  end  of  table. 
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Table  4. — Motor-vehicle  "border  wars''' — Continued 


Period 


Maroh  1933  >. 


Jtme-Angust  1933.«. 


February  1934 


Jn]y  1935". 


March  1936 


June  1936 


States  involved 


Colorado  v.  Nebraska 
(Wyoming). 


Kansas  v.  Nebraska- 


Tennessee  V.  Illinois  


West  Virginia  v.  Vir- 
ginia and  Maryland 
(North  Carolina, 
Pennsylvania,  and 
Ohio). 


Iowa  V.  Minnesota. 


Wyoming  v.  WashingtoiL 


Vehicles  affected 


All  trucks. 


All  trucks.  Later 
truckers  hauling 
their  own  goods  re- 
ceived full  reciproc- 
ity within  a  radius 
of  25  miles  of  their 
headquarters. 

Trucks  


For-hire  trucks. 


For-hire  trucks  and 
those  carrying  own- 
er's merchandise, 
except  farm  trucks. 

Commercial  vehicles.. 


Cause  of  conflict 


Nebraska  enforcing  the  law 
requiring  out-of-Stato 
trucks  to  be  properly  li- 
censed in  Nebraska. 


Kansas  requiring  out-of- 
Stato  truckers  to  pay  regis- 
tration fee,  ton-mileage 
tax,  and  corporation  com- 
mission permit  fees. 


Tennessee  forcing  Illinois 
trucks  to  secure  Tennessee 
license  even  for  1  trip 
through  the  State. 

West  Virginia  law  requiring 
for-hire  trucks  from  other 
States  to  have  permits  to 
operate  over  West  Vir- 
ginia roads. 


M  innesota  attorney  general 's 
opinion  requiring  registra- 
tion of  certain  types  of 
Iowa  trucks. 

Wyoming  nonrecognition  of 
license  plates. 


Eflect  on  traffic 


Trucks,  not  properly  Ucensed  in  Colo- 
rado and  Nebraska,  were  stopped 
when  crossing  into  State  in  which 
not  properly  licensed;  not  permitted 
to  proceed  until  license  had  been  ob- 
tained. In  some  cases  movement  of 
livestock  was  seriously  hampered. 

Interstate  movement  of  traffic  was  se- 
riously hampered.  It  was  reported 
livestock  was  being  held  up. 


Chicago  motorists  advised  to  avoid 
Tennessee. 


People  wishing  to  move  out  of  West 
Virginia  found  it  virtually  impossible 
to  hire  moving  vans  to  carry  house- 
hold goods.  Orchardists  of  the  east 
panhandle,  ready  to  move  their  July 
fruit,  found  it  difficult  to  get  trucks 
for  that  purpose. 

Iowa  highway  patrolmen  were  ordered 
to  stop  all  Minnesota  trucks  and 
force  Iowa  registration." 


'  Milwaukee  (TVis.)  Journal,  June  13,  1931;  December  2,  1931.  Transport  Topics,  January  6,  1936.  Transport  Topics,  February  10,  1936. 
Transport  Topics,  May  11,  1936.  Milwaukee  (Wis.)  Sentinel,  May  30,  1936.  Motor  Freight  (and  Commercial  Transportation),  June  1936. 
Motor  Freight  (and  Commercial  Transportation),  August  1937.  Transport  Topics,  August  30,  1937.  Motor  Freight  (and  Commercial  Trans- 
portation), February  1937. 

'  Louisville  (Ky.)  Times,  September  12,  1931.  Louisville  (Ky.)  Courier- Journal,  September  13,  1931;  September  14,  1931;  September  15. 
1931;  September  16,  1931. 

>  New  York  Times,  March  18,  1931.   New  York  Herald-Tribune,  March  18,  1931.   Brooklyn  Eagle,  March  22,  1931. 

<  White  River  Junction  (Vt.)  Landmark,  July  2,  1931.  Bennington  (Vt.)  Free  Press,  August  1,  1931.  Automotive  Daily  Press  (N.  Y.), 
August  6,  1931.   Bennington  (Vt.)  Banner,  May  20,  1932.   Worcester  (Mass.)  Gazette,  June  15,  1932. 

« Jackson  (Miss.)  Clarion  Ledger,  February  20,  1932.   New  Orleans  (La.)  Times-Picayune,  May  7,  1932;  May  24,  1932. 

«  Jackson  (Miss.)  News,  May  7, 1932.  Memphis  (Tenn.)  Commercial  Appeal,  May  7,  1932.   Memphis  (Tenn.)  Evening  Appeal,  May  7, 1932. 

'  New  York  Times,  November  3,  1932;  November  4,  1932;  November  5,  1932. 

•  The  Rocky  Mountain  News  (Denver,  Colo.),  March  24,  1903.   Nebraska  State  Journal  (Lincoln,  Nebr.),  March  25,  1933.   The  Rocky 
Mountain  News  (Denver,  Colo.),  March  25,  1933;  March  26,  1933.   Omaha  (Nebr.)  World-Herald,  April  1,  1933. 
»  Omaha  (Kebr.)  World-Herald,  June  28,  1933;  July  8, 1933;  July  18,  1933;  August  9,  1933. 

'»  Memphis  (Tenn.)  Commercial  Appeal,  February  2,  1934.  Illinois  State  Register  (Sp  ' 'field.  111.),  February  9,  1934;  February  25,  1934. 
New  York  Times,  February  18,  1C34. 

>'  Baltimore  (Md.)  Sun,  July  6,  1935.  Wheeling  (W.  Va.)  Register,  July  3,  1935;  July  )  ),  1935;  July  21,  1935;  August  2,  1935.  New  York 
Times,  July  21,  1935. 

'» Sioux  City  (Iowa)  Journal,  March  13,  1936.  Des  Moines  (Iowa)  Register,  March  17,  1936.  Sioux  City  (Iowa)  Journal,  March  17,  1936. 
Des  Moines  (Iowa)  Register,  March  18,  1936;  March  19,  1936. 

'3  An  example  of  "sanctions"  available  in  reprisals  of  this  nature:  "The  patrolmen  were  instructed  to  stop  all  trucks  operating  in  either 
direction  to  check  on  chauffeurs' licenses,  overloads,  safety  appliances.  Automobiles  also  were  being  checked  when  there  is  time  .  .  ."  Sioux 
City  (Iowa)  Journal,  March  17,  1936. 

»  Truck  Talks,  vol.  1,  No.  6,  1936. 
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tween  the  first  and  last  axles;  others  make  the 
basis  "tire  width,  wheel  load,  axle  load,  net  load, 
or  gross  weight,  either  for  a  single  vehicle  or  for 
specified  combinations  of  vehicles." 

The  restrictions  on  the  maximum  gross  weight 
of  any  permissible  combination  of  vehicles  are 
summarized  by  States  in  figure  1 .  The  spread  is 
obviously  very  great  from  the  18,000  pounds 
authorized  in  Kentucky  and  Tennessee  to  the 
120,000  approved  by  Rhode  Island.  Significant 
from  the  standpoint  of  interstate  commerce  is  the 
wide  difference  in  permissible  maximums  author- 
ized by  pairs  of  contiguous  States.  Thus  Con- 
necticut allows  gross  weights  of  40,000  pounds 
and  Rhode  Island  120,000  pounds,  Wyoming 
48,000  and  Montana  84,800,  Kentucky  18,000 
and  Illinois  72,000. 

The  maximum  dimensions  of  trucks  are  also 
definitely  prescribed  in  most  States.  Consider- 
able uniformity  now  exists  as  to  width,  witli  most 
States  prescribing  8  feet  as  the  maximum.  But 
for  other  dimensions,  no  such  uniformity  pre- 
vails. Appreciable  variation  exists  as  to  permis- 
sible height  of  motor  vehicles.  Four  States  have 
no  limitations  on  height;  the  others  have  maxi- 
mums varying  from  11  to  14^  feet,  Vvdth  llji  the 
most  common. 

In  regard  to  the  number  of  units  permitted  to 
be  drawn  by  a  single  truck  or  tractor  and  the 
length  of  each  unit  or  combination  of  units,  there 
is  again  considerable  diversity.  At  least  4  States, 
although  permitting  tractor-semitrailers,  do  not 
allow  full  trailers  to  be  used.  At  the  other  ex- 
treme, 11  States  have  no  limitation  on  the  num- 
ber of  trailer  units.  The  length  permitted  on 
combinations,  whether  tractor-semitrailers  or 
trucks  with  full  trailers,  also  varies  within  wide 
limits.  Kentucky  permits  a  maximum  length  of 
30  feet,  Georgia  specifies  85  feet,  and  Maryland 
has  no  limit  at  all  (fig.  2). 

In  addition  to  size  and  weight  requirements 
there  has  been  a  tremendous  mass  of  other  legis- 
lation having  to  do  with  particular  parts  of  the 
truck  or  the  equipment  that  must  be  carried. 
Lights,  mufflers,  fenders,  steering  gear,  wind- 

"  Motor-Vehicle  TraflBc  Conditions  in  the  United  States,  Part  I, 
Nonuniformity  of  State  Motor-Vehicle  Traffic  Laws,  House  Docu- 
ment No.  462,  pt.  I,  75th  Cong.,  3d  sess.,  p.  9. 


shield  wipers,  defrosters,  tool  kits,  fire  exting- 
uishers, locks  and  keys,  bumpers,  windshields, 
and  fuel  tanks  have  been  the  objects  of  extremely 
detailed,  highly  divergent,  and  sometimes  ob- 
scure legislation. 2*  Perhaps  the  maximum  of 
divergence  existed  in  rules  for  color  of  clearance 
lights.  To  conform  with  the  law  of  one  State 
a  carrier  sometimes  had  to  violate  that  of 
another. 

Often  the  enforcement  of  these  laws  varied 
from  State  to  State,  from  f'me  to  time  in  a  given 
State,  and  from  one  section  of  a  given  State  to 
another.  Their  lax  or  sporadic  enforcement  has 
frequently  led  carriers  to  ignore  them  and  to  run 
the  risk  of  occasional  fines.  WTiere  this  situa- 
tion has  existed,  these  regulations  have  been  a 
potential  threat  to  interstate  commerce.  They 
existed  as  eff'ective  weapons  that  might  be  used 
against  "foreign"  trucks  whenever  State  in- 
terests dictated.  Actually  their  enforcement  has 
been  an  effective  means  of  retaliation  against 
foreign  trucks  in  case  of  border  wars. 

Although  equipment  requirements  have  caused 
a  great  deal  of  trouble  to  interstate  carriers  in 
the  past,  difiiculty  from  these  laws  should  not 
be  so  serious  in  the  future.  The  Interstate  Com- 
merce Commission,  under  authority  of  the 
Motor  Carrier  Act,  1935,  has  now  issued  regula- 
tions that  set  up  uniform  safety  and  equipment 
standards  for  interstate  carriers.  By  September 
1,  1938,  14  States  had  adopted  these  regulations 
for  their  intrastate  vehicles  and  many  other 
States  had  adopted  them  in  part. 

On  the  other  hand.  State  legislation  regulat- 
ing sizes  and  weights  continues  to  be  a  con- 
siderable hindrance  to  interstate  commerce. 
By  their  nonuniformity  these  laws  effectively  bar 
trucks  which  can  operate  in  certain  States  from 
operating  in  others.  By  placing  very  low  limits 
on  size,  weight,  or  number  of  units,  they  create 
a  situation  in  which  long-haul  transportation  is 
often  impossible  because  unprofitable. 

The  actual  efi'ect  of  legislation  regulating  size 
and  weight  depends  largely  on  the  strictness  of 
enforcement  of  the  law,  although  the  possibility 
or  threat  of  enforcement  may  be  in  itself  to  some 

"National  Highway  Users  Conference,  Washington,  D.  O., 
Equipment  Requirements  for  Motor  Vehicles,  1938. 
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GROSS  WEIGHT  (  POUNDS.  THOUSANDS  ) 
40  60  80 
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•  PLUS  WEIGHT  OF  TRAILER  HAVING  CAPACITY  NOT  IN  EXCESS  OF  1.000  POUNDS 


BAE  34799 

Figure  1. — Maximum  Gross  Weight  of  Permissible  Combination  of  Motor  Vehicles,  by  States. 

The  maximum  gross  weight  permitted  by  the  different  States  varies  all  the  way  from  18,000  pounds  in  Kentucky 
and  Tennessee  to  120,000  pounds  in  Rhode  Island.  (States  not  shown  on  this  chart  limit  gross  weight  in  accordance 
with  formulas  which  take  into  account  the  distance  between  the  first  and  the  last  axle.) 
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BAE  34780 


Figure  2. — Maximum  Length  of  Combinations  of  Vehicles. 


The  maximum  length  of  combinations  of  motor  vehicles  permitted  by  the  different  States  varies  from  30  feet  in 
Kentucky  to  85  feet  in  four  States,  whUe  Maryland  and  Massachusetts  have  no  limit  at  alL 
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extent  a  discouragement  to  interstate  trade. 
The  South  Carolina  law  of  1933,  which  pre- 
scribed a  maximum  width  of  90  inches  and 
limited  trucks  to  a  gross  weight  of  20,000  pounds, 
was  never  enforced  and  has  recendy  been 
repealed.^  It  was  found  in  the  district  court 
that  enforcement  of  the  law  woiild  necessitate 
increases  in  transportation  rates  on  commodities 
shipped  into,  out  of,  or  through  South  Carolina 
and  "render  it  practically  impossible  for  a  large 
part  of  interstate  commerce  now  conducted  by 
truck  to  use  the  roads  of  that  State."  It  was 
also  foimd  that  textile  and  lumber  mills  in  South 
Carolina  would  be  placed  at  a  disadvantage, 
that  the  cost  of  fertilizer  would  be  increased  to 
farmers,  and 

"That  enforcement  .  .  .  would  discriminate 
against  South  Carolina  truck  farmers  and  vege- 
table growers  in  favor  of  their  competitors  in 
other  States  and  would  injure  if  not  destroy 
this  industry  in  South  Carolina."  ^ 

Other  States,  too,  wovJd  have  suffered  by  en- 
forcement of  the  South  Carolina  law.  R.  R. 
McLaughlin  of  the  motor-vehicle  division  of  the 
Department  of  Revenue  of  North  Carolina  said 
in  respect  to  this  law: 

"It  means  that  more  than  half  of  the  North 
Carolina  trucks  now  making  trips  into  South 
Carolina  will  be  barred  .  .  . 

"If  the  various  States  keep  on  making  widely 
different  regulations  a  man  starting  on  a  truck 
trip  which  is  to  take  him  through  seven  different 
States,  for  instance,  is  liable  to  find  himself  in 
jail  seven  times." 

Citrus  growers  and  shippers  in  Florida  also 
believed  themselves  seriously  threatened.  Thou- 
sands of  truckloads  of  citrus  fruits  move  to  or 
through  South  Carolina  in  reaching  a  market. 
Enforcement  of  the  South  Carolina  law  would 
stop  most  of  this  movement.  In  fact,  the  State 
of  Florida  felt  its  interests  so  seriously  threatened 

"  April  29.  1938. 

"  From  the  Court's  Findings  of  Fact  and  Conclusions  of  Law,  in 
Barnwell  Bros.,  Inc.  v.  South  Carolina  State  highway  Department, 
given  in  full  in  a  bulletin  of  the  National  Highway  Users  Conference 
dated  February  4,  1937.  The  opinion  of  the  court  is  given  in  17  Fed. 
Sup.  803  (1937).  The  law  was  found  unconstitutional  in  the  district 
court,  but  this  decision  was  reversed  by  the  Supreme  Court  of  the 
United  States.   303  U.  S.  177  (1938). 

"  Ibid. 

"  The  New  York  Packer,  March  6, 1938,  p.  8. 


that  it  joined  with  other  interests  in  opposing 
the  law  before  the  courts. 

The  threat  of  the  South  Carolina  law  was  espe- 
cially serious  in  view  of  the  low  weight  limita- 
tions already  in  effect  in  Kentucky  and  Ten- 
nessee. Both  of  these  States  have  a  maximum 
gross  weight  limitation  of  18,000  pounds.  If 
the  size  and  weight  laws  of  South  Carolina, 
Kentucky,  and  Tennessee  had  all  been  enforced, 
an  effective  barrier  against  long-distance  truck- 
ing would  have  been  stretched  from  the  Atlantic 
Ocean  to  the  Mississippi  River.^ 

At  least  where  they  are  enforced,  low  weight 
and  size  laws  have  caused  appreciable  curtail- 
ment of  produce  movement.  The  manager  of 
a  State  farmers'  wholesale  market  in  Florida 
writes:  '° 

".  .  .  one  thing  .  .  .  has  been  brought  out 
more  forcibly  this  year  than  ever  before,  namely, 
a  UNIFORM  system  of  maximum  load  limits 
should  be  worked  out  between  States.  That  is 
a  crying  need.  Right  now  it  seems  nearly  every 
State  has  a  different  maximum  and  truck  buyers 
coming  into  Florida  (as  well  as  other  states)  have 
almost  to  be  lawyers  to  keep  up  with  the  changes. 
Frequently,  'truckers'  are  compelled  to  stop  six 
or  eight  times  before  reaching  destination  points, 
drive  up  on  these  flimsy  'one  wheel  at  a  time' 
road  scales  at  great  danger  to  their  trucks,  and 
and  if  an  axle  is  broken  there  is  no  remuneration 
therefor.  There  is  need  for  something  to  be 
done  along  that  line." 

No  study  has  been  made  to  determine  how 
strictly  those  States  having  the  most  drastic 
weight  limitations  (Kentucky,  Tennessee,  and 
Texas)  have  enforced  these  laws.  But  from 
the  complaints  that  have  appeared  it  seems 
evident  that  some  serious  enforcement  efforts 
have  been  attempted.  An  Illinois  State  official 
writes:  ^' 

"Probably  the  laws  which  have  caused  our 
Illinois  fruit  growers  to  suffer  loss  of  markets 
to  the  greatest  extent  have  been  the  highway 
and  trucking  difficulties  existing  between  Ken- 
tucky and  Tennessee  and  the  state  of  Illinois. 

"  The  route  around  South  Carolina  through  Oeorgia  and  North 
Carolina  is  not  a  feasible  one  for  most  shippers. 
»  March  23,  1938. 
>i  March  4, 1938. 
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This  has  to  a  considerable  extent  cut  off  our 
southern  markets." 

Similar  complaints  come  from  Indiana  and 
Ohio.  An  Indiana  correspondent  points  out 
that  not  only  the  limitations  in  Kentucky  and 
Tennessee,  but  also  the  Illinois  maximum  length 
of  35  feet  for  tractor-semi  trailer,  work  out  to 
the  disadvantage  of  Indiana  livestock  shippers, 
as  the  limit  in  Indiana  is  40  feet. 

Much  testimony  is  at  hand  indicating  the 
restrictive  eflfect  of  the  Texas  law,  which  limits 
net  loads  to  7,000  pounds  (or  14,000  for  trucks 
going  to  or  from  the  nearest  railroad  station), 
whenever  strict  enforcement  is  attempted.  The 
newspapers  report  that  a  drive  has  been  made 
recently  to  secure  more  effective  enforcement  of 
this  law.  According  to  an  item  of  April  1,  1938, 
1 3  truck  drivers,  nearly  all  of  whom  were  trans- 
porting fruits  and  vegetables,  were  arrested  near 
Mason,  Tex.  Not  only  were  they  fined,  but 
many  were  forced  to  reduce  their  net  loads  to 
7,000  pounds  by  dumping  the  surplus  which 
averaged  approximately  2,500  to  3,000  pounds.^^ 

Even  before  this  recent  drive  the  law,  either 
through  enforcement  or  the  threat  of  such  action, 
has  had  an  appreciable  restraining  effect  on 
interstate  commerce.  Thus,  a  Texas  corre- 
spondent writes: 

"Most  States  adjoining  Texas  have  a  much 
more  liberal  load  limit,  and,  of  course,  the  very 
low  load  limit  in  Texas  tends  to  restrict  the  flow 
of  livestock  from  bordering  States  to  Fort  Worth. 
.  .  .  The  various  State  licensing  laws  cause 
further  burden  on  interstate  commerce  as  some 
States  insist  on  the  purchase  of  the  State  license 
by  the  operator  of  an  out-of-State  truck.  Ship- 
pers of  livestock  from  both  Oklahoma  and  New 
Mexico  have  often  complained  of  the  low  load 
limit  allowed  in  Texas,  and  the  requirement  that 
they  purchase  Texas  State  licenses  in  some 
instances.  Some  Southern  Oklahoma  shippers 
have  stated  that  although  they  prefer  as  a  rule 
to  market  their  livestock  at  the  Fort  Worth 
market,  they  find  it  more  advantageous  to  go  to 
Oklahoma  City  on  account  of  the  restrictive 
truck  laws  and  regulations  existing  in  Texas." 

"  San  Angelo  Standard,  April  1,  1938;  and  cSan  Antonio  Express, 
April  2  and  5, 1938. 
»  Apr.  8,  1938. 


Another  observer  in  a  nearby  State  writes: 
"Last  fall  the  movement  of  cotton  from  Okla- 
homa through  Texas  to  points  of  export  by 
truck  transportation  was  lessened  as  the  result 
of  the  Texas  Highway  Department  claiming  the 
load  weights  were  excessive." 

A  letter  received  from  a  Missouri  wholesaler 
says: 

"We  wanted  a  truckload  of  250  sacks  of  onions 
out  of  RaymondvUle,  Texas,  which  would  be 
about  half  a  carload  as  these  first  onions  are  not 
too  good  and  we  did  not  want  to  take  a  fuU 
carload;  but  under  the  State  law  trucks  cannot 
exceed  7,000  lbs.  and  hence  we  had  to  pass  up 
getting  the  truckload  of  onions  for  the  reason 
the  charges  would  be  too  high  to  transport  this 
small  amount." 

Where  State  motor-vehicle  regulations  are 
only  pardy  enforced  there  may  be  a  strong 
temptation  to  apply  them  more  rigorously 
against  the  out-of-State  trucks  than  against  the 
local  carrier.  Complaints  arise,  especially  in 
those  areas  where  enforcement  is  left  to  local 
agencies.  Officials  are  frequently  reluctant  to 
hurt  local  interests  by  strict  enforcement,  but 
may  enforce  such  regulations  against  trucks 
from  other  States  or  even  distant  parts  of  the 
same  State  without  fear  of  polidcal  reprisal. 
In  fact,  honest  local  officials  may  be  subject  to 
considerable  pressure  to  follow  such  a  policy. 
The  dean  of  a  State  agricultural  college  has 
recendy  written : 

"The  shipping  of  products,  particularly  by 
motor  trucks,  is  also  much  impeded  by  the 
manner  of  enforcement  of  laws  and  regulations. 
Shippers  report  that  local  conditions  frequentiy 
result  in  different  degrees  of  enforcement  some- 
times resulting  in  loss  or  discrimination  against 
individual  shippers.  There  are  even  reported 
instances  where  such  discrimination  resulted 
from  misunderstandings  between  neighboring 
law  enforcement  administrations." 

Where  fines  go  in  part  to  the  local  enforcement 
agency,  the  situation  may  be  further  compli- 
cated. The  charge  is  made  that  officials  are 
sometimes  tempted  to  assess  fines  on  foreign 
trucks  just  sufficient  to  provide  a  small  income 

!<  Apr.  4,  193S. 
35  Mar.  16,  1938. 
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to  themselves  or  to  the  local  government,  but 
not  large  enough  to  force  the  truckers  to  quit 
the  business  or  to  follow  roundabout  routes  to 
avoid  the  areas  where  fines  are  imposed.  This 
situation  is  probably  not  common;  perhaps  it 
now  exists  in  no  part  of  the  country.  But 
wherever  drastic  State  motor-vehicle  laws  are 
not  strictiy  enforced,  warranted  or  unwarranted 
cheirges  may  be  made  against  public  officials.^® 

PORT-OF-ENTRY  LEGISLATION 

Under  port-of-entry  legislation.  States  have 
set  up  checking  stations  at  points  where  main 
highways  enter  the  State.  Here  officials  halt 
incoming  (and  in  some  cases  outgoing)  traffic 
in  order  to  subject  motor  vehicles  to  certain 
regulations,  inspections,  and  taxes.  Kansas, 
which  inaugurated  this  type  of  legislation,  exper- 
imented in  1933  with  the  policing  of  its  borders 
to  keep  out  "bootleg  gasoline,"  and  on  January 
1,  1934,  put  into  effect  a  full-fledged  port-of- 
entry  system. 

Under  this  program  all  trucks  entering  the 
State  are  required  to  obtain  proper  clearance. 
For  trucks  bearing  Kansas  license  plates,  this 
is  a  relatively  simple  matter.  For  others  the 
procedure  is  more  complicated.  The  driver  of 
a  carrier  not  having  a  Kansas  registration  is 
required  to  fill  out  a  rather  elaborate  form 
describing  the  truck  and  its  load,  the  proposed 
route  of  travel  in  the  State,  etc.  State  officials 
are  required  under  the  law  to  inspect  the  truck 
and  its  equipment  to  make  sure  it  meets  the 
requirements  of  Kansas,  to  check  for  proper 
insurance  coverage,  and  to  collect  taxes  that 
vary  with  the  weight  of  the  vehicle  and  the  dis- 
tance it  is  to  travel  in  the  State. 

The  Kansas  plan  has  spread  rapidly,  having 
been  put  into  operation  in  one  form  or  another 
by  Oklahoma,  Nebraska,  Arizona,  New  Mexico, 
California,  Idaho,  Utah,  and  Colorado.  Up  to 
the  present  time,  Kansas  and  Oklahoma  have 
set  up  the  most  elaborate  systems,  the  former 


36  The  example  may  be  cited  of  two  sheriffs  in  one  State  who  ran 
for  reelection  upon  a  platform  pledging  nonenforcement  of  the  motor- 
vehicle  laws.  Report  of  the  Federal  Coordinator  cf  Transportation 
on  the  Regulation  of  Transportation  Agencies  Other  than  Railroads 
and  on  Proposed  Changes  in  Railroad  Regulation,  Senate  Doc.  No. 
152,  73d  Cong.,  2d  sess.,  p.  195  footnote. 


with  66  ports  of  entry,  and  the  latter  with  58. 
The  other  States  vary  considerably  in  the  way 
in  which  they  have  organized  their  port-of-entry 
systems,  but  most  of  them  appear  to  have  suffi- 
cient stations  to  cover  the  main  highways  and 
effectively  to  enforce  their  registration  and  taxa- 
tion requirements  on  out-of-State  cars.  Also, 
in  a  number  of  States  (California,  Arizona,  and 
Idaho)  ports  of  entry  have  been  combined  with, 
or  are  supplemented  by,  highway  quarantine 
stations. 

The  ports  of  entry  may  act  as  a  deterrent  to 
interstate  commerce  because  of  the  trouble  and 
delay  caused  by  the  inspection  procedure. 
When  first  subjected  to  this  border  inspection 
truckmen  usually  resent  very  much  being  held 
up  by  the  clearing  formalities.  As  they  become 
accustomed  to  the  system,  however,  they  may 
not  find  it  as  troublesome  as  they  had  feared. 
Where  the  inspection  of  truck  and  equipment  is 
superficial  or  nominal,  as  is  often  the  case,  and 
the  clearing  is  courteously  and  expeditiously 
accomplished,  the  delay  and  annoyance  are 
reduced  to  a  minimum.  It  is  the  occasional 
trucker,  the  man  who  does  a  small  business  or 
only  occasionally  has  his  truck  or  trucks  entering 
the  State,  who  is  most  troubled  by  the  port-of- 
entry  inspection.^'' 

Most  States  having  ports  of  entry  require 
carriers  that  make  regular  or  repeated  trips  to 
take  out  State  licenses.  With  such  licenses  they 
are  expeditiously  cleared;  indeed,  they  may  not 
have  to  stop  at  the  border  station.  Moreover, 
large  trucking  organizations  may  be  able  to 
make  arrangements  by  which  their  motor  equip- 
ment is  certified  as  satisfactory  by  a  State  in- 
spector, their  taxes  are  paid  directly  to  the 
central  State  authority,  and  the  necessary  forms 

^  A  mimeographed  letter  (undated)  received  from  the  Kansas 
State  Corporation  Comiaission,  April  1,  1938  says:  "The  purpose  of 
the  law  is  to  provide  for  occasional  or  temporary  truck  or  bus  opera- 
tions in  or  through  the  State,  by  out  of  state  operators.  Any  motor 
carrier,  whether  common,  contract,  or  private  who  intends  to  operate 
regularly  or  over  a  period  of  time  should  obtain  proper  certificate, 
license  or  permit,  from  the  State  Corporation  Commission  of  this 
state.  Motor  vehicles  operated  under  proper  authority  from  the 
Commission  and  in  good  standing  must  also  obtain  proper  clearance 
through  the  various  Ports  of  Entry  but  are  not  required  to  pay  the 
special  tax  as  such  taxes  are  collected  in  a  different  manner,  based  on 
the  per  ton  miles  operated  and  are  considerably  less  per  mile  than  the 
taxes  due  on  special  or  occasional  operations  not  under  proper  author- 
ity from  the  Commission." 
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are  prepared  ahead  of  time  at  a  central  office  for 
the  truck  driver.  So  they  are  free  of  all  or  at 
least  a  large  part  of  the  delay  that  may  be  caused 
by  border-station  inspection.  The  greatest  in- 
convenience therefore  is  likely  to  be  caused  to 
the  small  trucker  or  farmer. 

The  indirect  effects  of  the  port-of-entry  system 
are  probably  much  more  important  than  trouble 
and  delay  of  border  inspection,  at  least  in  those 
States  having  severe  regulations  as  to  out-of- 
State  vehicles.  Thus,  State  laws  as  to  ton-mile 
taxes,  limitations  on  weights  and  sizes,  insurance 
requirements,  etc.,  may  be,  and  apparently  are, 
efficientiy  and  strictly  enforced  by  the  States 
having  a  port-of-entry  system.^*  Much  can  be 
said  for  a  system  that  results  in  efficient  execution 
of  State  laws.  On  the  other  hand,  if  State  laws 
having  to  do  with  licensing  of  out-of-State 
vehicles  or  with  truck  sizes,  weight,  and  equip- 
ment are  such  as  heavily  to  burden  interstate 
commerce,  then  port-of-entry  laws,  by  facilitat- 
ing the  enforcement  of  such  legislation,  may  play 
an  important  part  in  discouraging  interstate 
commerce. 

The  initiation  of  port-of-entry  legislation  by  a 
State  is  very  likely  to  lead  to  retaliatory  laws  of  a 
similar  character  in  bordering  States.  The 
Kansas  act  has  been  in  force  for  about  5  years, 
and  the  State  is  now  completely  surrounded  by 
States  that  have  adopted  port-of-entry  legisla- 
tion.^* In  fact,  port-of-entry  legislation  seems  to 
be  an  infection  (benign  or  malignant,  depending 
on  the  point  of  view)  which  spreads  only  by 
direct  contact.  All  States  that  have  adopted 
this  scheme  lie  in  the  West  and  far  West,  and 
each  now  finds  on  its  borders  at  least  one  other 
State  that  has  passed  such  legislation. 

On  the  other  hand,  fear  of  retaliatory  action 
has  been  a  most  important  factor  in  keeping 
States  in  the  eastern  part  of  the  country  from 
adopting  the  plan.'*°  Many  Eastern  States 
(among  them  Pennsylvania,  New  Jersey,  and 
Virginia)  have  seriously  considered,  but  finally 
decided  against,  the  port-of-entry  procedure. 
Delaware,  apprehensive  that  such  legislation 

"  state  collections  from  gasoline  and  ton-mile  taxes  have  typically 
increased  following  the  adoption  of  the  port-of-entry  system. 
3»  Missouri  has  not  yet  put  its  law  into  operation. 
to  Maine  has  a  system  which  approximates  the  port-of-cntry  plan. 


would  be  adopted  by  its  neighbors,  adopted  a 
law  in  1935  by  which  it  may  go  on  to  a  port-of- 
entry  system  by  executive  order  as  soon  as  two 
of  its  neighbors  establish  ports  of  entry. 

A  great  deal  of  opposition  to  this  whole  system 
has  appeared  and  shippers  and  producers  often 
believe  their  interstate  markets  are  seriously 
hurt  by  it.  Truck  shipments  of  livestock  have 
been  especially  affected  by  Kansas  and  Okla- 
homa border-station  inspection.  A  leading 
Kansas  livestock  shipper  declared  in  respect  to 
the  system  in  these  two  States:*^ 

"These  ports  of  entry  with  their  resultant 
formalities  have  been  a  decided  factor  in  divert- 
ing certain  livestock  shipments  from  an  inter- 
state haul  to  an  intrastate  haul." 

Certain  markets  have  been  especially  hurt. 
A  well-informed  observer  writes:*^ 
"Stock  movements  to  St.  Joseph  by  truck  from 
southeastern  Nebraska  come  mostiy  through 
Kansas  and  because  of  unfavorable  Kansas  laws 
and  regulations  this  movement  is  materially  less 
than  would  be  the  case  otherwise." 
He  goes  on  to  say  that  a  bridge  across  the  Mis- 
souri River  at  Rulo,  Nebr.,  has  been  urged  in 
order  to  make  it  possible  to  avoid  Kansas  in 
making  these  shipments. 

PURPOSE  OF  ST.ATE  MOTOR- VEHICLE  LEGISLATION 

Having  now  set  forth  the  main  features  of 
these  State  motor-vehicle  laws  and  regulations 
and  shown  how  they  may  be  a  factor  in  ob- 
structing the  free  flow  of  trade  across  State 
borders,  let  us  raise  the  question,  Are  these  laws 
designed  to  have  such  a  result,  or  are  the  inter- 
ferences to  interstate  commerce  entirely  unin- 
tended and  incidental? 

Whether  purpose  is  determined  on  the  basis  of 
legislative  history,  the  statement  of  purpose  in  the 
act  itself,  or  the  results  of  the  act  in  actual 
practice,  it  seems  reasonably  clear  that  the  main 
object  of  most  of  this  legislation  is  to  raise  revenue 
and  to  regulate  highway  traffic  in  such  a  way  as 
to  promote  safety  and  to  conserve  property. 

Yet  any  discussion  would  be  less  than  candid 
which  did  not  recognize  that  other  purposes  are 

"  April  11,  1938. 
"  AprU  7,  193S. 


50 


obviously  present.  Special  interests  in  the 
States  are  often  on  the  alert  to  influence  motor- 
vehicle  legislation  to  their  own  advantage.  The 
fact  that  in  their  registration  requirements  on 
outof-State  vehicles  States  are  prone  to  give 
special  exemptions  to  important  economic  inter- 
ests seems  to  indicate  that  revenue  and  highway- 
safety  and  conservation  are  not  their  only  ob- 
jectives. Thus,  many  States  make  concessions 
to  farmers  who  carry  their  own  produce.  Regis- 
tration requirements  are  eased  under  certain 
conditions  for  trucks  carrying  dairy  products  in 
Missouri;  ore,  minerals,  and  mining  supplies  in 
Nevada;  and  livestock  in  New  Mexico. 

The  railroads  have  an  obvious  interest  in 
motor-vehicle  legislation,  not  only  as  heavy  tax- 
payers themselves,  but  also  as  the  chief  com- 
petitors of  motor  vehicles.  Both  in  trade  groups 
and  before  State  legislatures  they  have  taken  a 
prominent  part  in  urging  stricter  regulation  of 
highway  traffic.  For  a  number  of  years  an 
internal  struggle  has  been  waged  within  the 
United  States  Chamber  of  Commerce  between 
the  automobile  and  trucking  interests  on  the  one 
hand  and  the  railroads  on  the  other  over  the 
question  as  to  whether  the  chamber  should  go  on 
record  as  favoring  the  uniform  State  legislation 
concerning  size,  weight,  and  speed  of  trucks 
recommended  by  the  American  Association  of 
State  Highway  Officials.  Up  to  the  present 
time  the  raUroad  group  has  successfully  blocked 
approval  of  such  a  resolution.*^ 

Before  the  State  legislatures  the  railroads  have 
been  active  in  promoting  the  types  of  legislation 
which  have  been  shown  in  the  previous  discus- 
sion to  be  most  restrictive.  They  have  favored 
the  establishment  of  ports  of  entry  and  the  adop- 
tion of  low  limits  on  the  size  and  weight  of  trucks. 

"  See  for  example  the  following,  published  by  the  United  States 
Chamber  of  Commerce:  Regulation  and  Taxation  of  Highway  Trans- 
portation, Jan.  30, 1933;  Referendum  Number  Sixty-Five;  Competing 
Forms  of  Transportation  (Special  Bulletin),  Nov.  25,  1933;  and 
Standards  for  Highway  Vehicles  Committee  Report,  Dec.  1934.  A 
communication  from  the  chamber  informs  us  that  the  following 
resolutioa  was  adopted  at  the  annual  meeting.  May  1935:  "Deter- 
mination of  the  standards  for  highway  construction  and  the  size  and 
weight  of  motor  vehicles  operating  over  them  should  be  left  to  the 
several  States  in  accordance  with  their  respective  situations  and 
problems."  For  the  railroad  position  on  size  and  weight  legislation 
see  the  handbook  issued  by  the  Association  of  American  Railroads 
entitled  Sizes  and  Weight  of  Motor  Vehicles  (Washington,  D.  C, 
1938). 


Thus,  early  in  1936  the  presidents  of  the  three 
leading  railroads  in  New  England  urged  the 
adoption  of  the  Kansas  port-of-entry  system  by 
the  States  of  New  England.**  The  South 
Carolina  law  of  1933  and  the  Texas  law  of  1931, 
both  favored  by  railroad  interests,  are  examples 
of  the  most  drastic  of  size-  or  weight-limitation 
laws.** 

Some  provisions  in  the  State  laws  indicate  that 
"protectionist"  interests  have  had  some  direct 
part  in  motor-vehicle  legislation.  Certain  goods 
may  be  taken  into  or  out  of  New  Mexico  but  may 
not  be  taken  through  the  State  unless  a  New 
Mexico  license  is  purchased.  Some  of  the  laws 
suggest  that  the  States  are  more  anxious  to 
prornote  exports  than  to  invite  imports.  For 
instance,  Texas  provides  that  nonresident  owners 
of  trucks  living  in  an  adjoining  State  may  enter 
Texas  without  securing  a  license  if  their  purpose 
is  to  buy  goods,  wares,  and  merchandise.  No 
such  exemption  is  made  for  those  who  take  trucks 
into  the  State  to  seU  products.  Florida  gives 
special  privileges  to  nonresidents  who  come  into 
the  State  to  buy  citrus  fruit.  An  Arkansas  law 
states  in  forthright  fashion  that  owners  of  trucks 
may  drive  them  into  the  State  without  securing 
an  Arkansas  permit  or  license  if  they  bring  the 
trucks  in  empty  and  for  the  purpose  of  buying  or 
removing  Arkansas  products  or  merchandise. 

LEGAL  STATUS  OF  STATE  LEGISLATION 

The  legal  right  of  a  State  to  tax  out-of-State 
motor  vehicles  that  use  its  highways  has  been  the 
subject  of  considerable  controversy.  But  it  is 
now  well  established  that  taxes  and  fees  may  be 
levied  on  interstate  motor  carriers  when  the  pur- 
pose is  to  obtain  compensation  for  the  use  of  the 
highways  or  to  help  cover  the  cost  of  regulation 
and  policing.*^  Even  where  special  taxes  are 
levied  on  interstate  carriers  they  may  be  ap- 
proved by  the  courts  unless  it  can  be  shown  that 
such  taxes  are  clearly  discriminatory  or  have  no 
reasonable  relation  to  the  privileges  granted.*^ 

"  Boston  Post,  Boston,  Mass.,  Feb.  20,  1936. 

•"Of  course,  automobile  and  trucking  interests  have  also  done  what 
they  could  to  bring  about  State  legislation  favorable  to  themselves. 

"  See,  for  example,  Hendnck  v.  Marvland,  235  U.  S.  610  (1915); 
Kane  v.  New  Jersey,  242  U.  S.  160  (1916);  Clark  v.  Poor,  274  U.  S.  564 
(1927). 

"  Interstate  Busses  Corp.  v.  Blodgett,  276  U.  S.  245  (1928);  Ingels  v. 
Norf,  300  U.  S.  290  (1937). 
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However,  past  action  by  the  Federal  courts 
clearly  indicates  that  if  any  of  these  laws  can  be 
shown  to  be  clearly  discriminatory  or  deliber- 
ately designed  to  burden  interstate  commerce, 
they  are  unconstitutional/* 

The  legal  status  of  State  laws  that  limit  the  size 
or  weight  of  motor  vehicles  has  been  somewhat 
clarified  by  recent  decisions  of  the  courts. 
Apparently,  at  least  until  Congress  shall  act, 
States  may  limit  the  size  and  weight  oT  trucks 
moving  in  interstate  commerce  even  though  such 
laws  may  restrict  interstate  commerce.  The 
Texas  law  that  limits  net  loads  to  7,000  pounds 
and  the  South  Carolina  law  that  limits  gross 
weight  to  20,000  pounds  have  both  been  de- 
clared constitutional  by  the  United  States 
Supreme  Court.*^  Length  and  width  restric- 
tions by  the  States  have  also  been  upheld  by  the 
courts.  The  chief  basis  for  these  decisions 
appears  to  be  the  right  of  the  States  to  promote 
highway  safety  and  to  secure  economy  in  the  use 
of  the  roads.^° 

FEDERAL  REGULATION  OF  MOTOR  VEHICLES 

Congress  has  devoted  much  time  since  1925 
to  the  subject  of  Federal  regulation  of  motor 
vehicles  operating  in  interstate  commerce. 
Finally,  following  two  reports  of  the  Federal  Co- 
ordinator of  Transportation  (March  10,  1934, 
and  January  31,  1935)  which  strongly  urged  the 
need  of  a  unified  system  of  regulation  including 
aU  forms  of  transportation.  Congress  adopted 
the  Motor  Carrier  Act  in  1935.^^  The  Inter- 
state Commerce  Commission  is  still  engaged  in 
the  process  of  setting  up  and  completing  the 
machinery  of  regulation.  On  many  important 
points  the  powers  of  the  Commission  will  have 
to  be  clarified  through  court  action.  The  law 
has  been  actually  in  effect,  therefore,  too  short 
a  time  to  show  clearly  what  its  results  will  be. 
A  brief  examination  of  the  present  situation  may 
be  attempted,  however,  in  order  to  discover 

'8  Sprout  V.  South  Bend,  277  TJ.  S.  163  (1928);  Interstate  Transit,  Inc. 
T.  Lindsey,  283  U.  S.  183  (1931). 

*'  The  South  Carolina  law  has  since  been  repealed.   See  p.  47. 
South  Carolina  State  Highway  Department  v.  Barnwell  Brothers, 
inc.,  303U.S.  177  (193S);Sia(ev.  Wetzel,  Z)&  Wis.  603  (1932);  Sprolesy. 
Binford,  286  U.  S.  374  (1932). 

»'  Signed  by  the  President  August  9,  1935. 


tendencies  that  are  already  appearing  under  the 
1935  law. 

From  the  standpoint  of  this  study  the  chief 
advantage  so  far  evident  is  the  trend  toward  uni- 
formity in  safety  regulations.  Four  general 
orders  having  to  do  with  various  subjects  affect- 
ing safety  of  motor-vehicle  operation  have  been 
issued.  Particularly  important  from  the  stand- 
point of  facilitating  interstate  commerce  is  the 
Interstate  Commerce  Commission  order  effec- 
tive July  1,  1937,  which  set  up  standards  for 
equipment  of  motor  carriers  engaged  in  inter- 
state commerce.  The  complicated  and  often 
conflicting  State  regulations  as  to  lights,  brakes, 
flares,  etc.,  are  now  replaced,  so  far  as  interstate 
transportation  is  concerned,  by  imiform  require- 
ments for  the  whole  country.  (States  may  still 
have  the  power  to  require  equipment  additional 
to  that  prescribed  by  the  Interstate  Commerce 
Commission.  This  question  is  now  before  the 
courts.)  Already  many  States  have  changed 
their  laws  or  regulations  concerning  interstate 
transportation  to  conform  with  those  set  up  by 
the  Interstate  Commerce  Commission.  This 
much-needed  uniformity  in  truck-equipment  re- 
quirements ought  appreciably  to  facilitate  the 
flow  of  interstate  trade.^^ 

It  must  be  emphasized  that  the  law  goes  only 
a  very  short  distance  in  removing  existing  bar- 
riers to  interstate  movement  of  motor  vehicles. 
The  right  of  States  to  require  registration  of 
interstate  motor  vehicles  is  not  affected.  In  fact, 
there  is  now  the  additional  trouble  of  securing 
an  Interstate  Commerce  Commission  registra- 
tion. As  yet  the  Interstate  Commerce  Com- 
mission has  made  litde  progress  in  bringing 
about  greater  imLformity  of  weight  and  size 
regulations.  Recendy  they  have  ordered  a 
general  investigation  of  the  subject.  The  actual 
power  of  the  Commission  to  prescribe  maximum 
size  and  weight  restrictions  on  vehicles  engaged 
in  interstate  transportation  has  been  the  subject 
of  much  controversy.  Court  action  will  un- 
doubtedly be  necessary  to  clarify  the  situation. 

"  In  certain  parts  of  the  country,  however,  where  strict  equipment 
laws  did  not  previously  exist  or,  if  on  the  statute  books,  were  un- 
enforced, the  cost  of  compljing  with  the  Interstate  Commerce  Com- 
mission regulations  may  force  some  truckers  out  of  interstate  trade. 
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Wherever  Interstate  Commerce  Commission 
control  over  interstate  trucking  rates  has  been 
made  effective,  the  tendency  has  been  to  raise 
the  rates  substantially  and  in  many  cases  to  make 
them  roughly  equivalent  to  railroad  rates.  In- 
creased trucking  costs  during  the  last  few  years 
have  been  urged  as  one  justification  for  this 
action.  Permission  to  engage  in  interstate  trans- 
portation over  specific  routes  or  in  definite  areas 
is  limited  under  the  law  to  those  who  were 
actually  engaged  in  such  transportation  when 
the  act  went  into  effect  or  who,  starting  in  busi- 
ness since  that  time,  can  show  that  public  con- 
venience or  necessity  creates  a  real  need  for 
their  services.  Hence,  the  effect  has  been  to 
reduce  competition  and  to  raise  interstate  truck- 
ing rates.  The  extent  to  which  increased  rates 
have  curtailed  interstate  trade  could  be  deter- 
mined only  by  detailed  studies  which  would  take 
into  account  such  factors  as  the  amount  by 
which  rates  had  been  increased  and  the  elasticity 
of  demand  for  interstate  trucking  services.  No 
such  studies  have  been  reported. 

The  regulation  of  rates  does  not,  of  course, 
apply  to  intrastate  trade.  In  fact,  the  Motor 
Carrier  Act,  1935,  states  that  the  Interstate 
Commerce  Commission  shall  not  regulate  intra- 
state motor  traffic  "for  the  purpose  of  removing 
discrimination  against  interstate  commerce  or 
for  any  other  purpose  .  .  ."  This  provision  of 
the  law  is  remarkable,  to  say  the  least,  in  view 
of  the  fact  that  Congress  and  the  courts  have 
for  years  labored  in  connection  with  State  rail- 
way regulation  to  guard  against  regulations  or 
rates  that  would  discriminate  unfairly  against 
interstate  commerce. 

Of  course,  no  problem  of  discrimination  arises 
where  State  commissions  set  up  substantially  the 
same  regulations  and  rates  as  are  imposed  on 
interstate  trucking.  Some  States  have  done  this. 
Others  have  set  intrastate  rates  lower  than  those 
established  under  the  Interstate  Commerce 
Commission,  or  have  attempted  no  rate  regula- 
tion at  all. 

The  result  of  higher  rates  for  interstate  than 
for  intrastate  trade  may  obviously  be  to  restrain 
movement  from  State  to  State  and  to  stimulate 
greater  intrastate  shipment.   The  producer  lo- 


cated near  a  State  line  may  find  the  cost  of  his 
out-of-State  shipments  increased  to  such  an 
extent  that  he  will  be  forced  to  sell  in  the  markets 
of  his  own  State,  even  though  their  distance  is 
considerably  greater  than  out-of-State  markets. 

On  the  other  hand,  note  must  be  taken  of  the 
fact  that  before  the  passage  of  the  Transporta- 
tion Act  of  1935,  interstate  motor  traffic  often 
enjoyed  an  "unfair"  advantage  over  intrastate 
traffic.  This  resulted  in  those  cases  where  States 
regulated  intrastate  truck  rates.  The  inability 
of  the  States  to  enforce  their  regulations  and 
rates  on  interstate  trade  meant  that  producers 
shipping  across  State  lines  might  have  an  appre- 
ciable advantage  over  those  making  purely  in- 
trastate shipments. 

The  fear  that  higher  rates  for  interstate  than 
for  intrastate  shipments  would  place  farmers 
near  State  lines  at  a  disadvantage  led  agricul- 
tural interests  to  secure  important  exemptions  in 
the  Motor  Carrier  Act  of  1935.^^  Under  the 
provisions  of  this  act  as  finally  adopted,  powers 
of  the  Interstate  Commerce  Commission  over 
rates  do  not  extend  to  private  carriers  (those 
transporting  solely  for  themselves)  nor  to  certain 
specifically  exempted  carriers,  the  most  impor- 
tant of  which  are  those  engaged  in  the  transpor- 
tation of  unmanufactured  agricultural  products. 

But  in  actual  practice  this  exemption  of  un- 
manufactured agricultural  products  has  not 
proved  so  broad  as  was  apparently  anticipated 
by  farm  interests.  The  act  might  have  been  ex- 
pected to  encourage  shippers,  especially  farm 
cooperatives,  to  own  their  own  truclis,  and  thus 
avoid  the  necessity  of  hiring  common  or  contract 
carriers  the  rates  for  which  have  typically  been 
advanced  under  the  operation  of  the  Federal  law. 
But  the  law  is  so  worded  that  this  recourse  has 
not  always  been  possible.  The  livestock  coopera- 
tives have  found  that  the  profitable  operation 
of  their  trucks  often  requires  a  return  haul  of 
processed  or  manufactured  goods.  Likewise,  cer- 
tain fruit  and  vegetable  cooperatives  find  own- 

K  See  Report  of  the  Federal  Coordinator  of  Transportation  on  the 
Regulation  of  Transportation  Agencies  Other  than  Railroads  and 
on  Proposed  Changes  in  Railroad  Regulation,  Senate  Document 
No.  152,  73d  Cong.,  2d  sess.,  p.  195. 

"  Hearing  before  the  House  of  Representatives  Committee  on 
Interstate  and  Foreign  Commerce  on  H.  R.  6836,  73d  Cong.,  2d 
sess.,  1934.   See  especially  pp.  120-121, 134-135. 
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ing  their  own  trucks  profitable  only  if,  at  off 
seasons  of  the  year,  they  can  utilize  their  trucks 
for  other  than  their  own  needs.  In  either  even- 
tuality an  Interstate  Commerce  Commission 
license  is  very  likely  to  be  required.  Moreover 
such  a  license  cannot  be  secured  unless  it  can  be 
shown  that  motor-vehicle  facilities  already  in 
existence  cannot  take  care  of  this  business. 

In  fact,  the  law  so  reads  and  has  been  so  inter- 
preted that,  if  stricdy  enforced,  large  numbers  of 
farmers'  trucks  could  not  be  exempted.  A 
^mer  who  owns  a  truck  often  expects  to  do 
^ome  trucking  for  his  neighbors.  But  if  he  col- 
lects products  from  others  and  transports  them 
to  a  city  across  the  State  line,  he  must  make 
sure  that  such  products  are  unmanufactured.  As 
the  law  has  been  interpreted  imless  he  first 
secures  an  Interstate  Commerce  Commission 
license,  he  cannot  transport  such  products  as 
pasteurized  milk  or  cleaned  rice,  nor  can  he 
bring  back  from  the  city  a  box  of  corn  flakes,  a 
pound  of  butter,  or  a  sack  of  fertilizer  for  a 
neighbor. 

CONCLUSIONS  REGARDING  REGtXLATION  OF  MOTOR 
VEHICLES 

Relief  from  the  obstacles  to  interstate  com- 
merce that  have  been  set  up  in  the  field  of  motor 
transportation  is  clearly  needed.  But  where  does 
the  remedy  lie?  How  are  present  restrictions  to 
be  reduced  and  the  increase  of  such  barriers  to 
be  avoided  in  the  future?  Although  no  simple 
or  easy  answer  emerges  from  our  study,  we  can 
profitably  consider  the  possibilities  in  the  current 
situation. 

What  has  been  or  can  be  done  to  decrease  the 
barriers  to  interstate  commerce  that  arise  from 
State  eflforts  to  tax  out-of-State  motor  vehicles? 
Very  little  trouble  as  to  license  plates  now  exists 
in  the  States  on  the  Adantic  coast  from  Massa- 
chusetts to  Virginia,  as  most  of  these  States  have 
clauses  in  their  laws  granting  liberal  reciprocal 
privileges  to  "foreign"  motor  vehicles.  Con- 
siderable progress  has  been  made  recendy  in 
certain  parts  of  the  country  in  the  direction  of 
bilateral  State  reciprocity  agreements  involving 
recognition  of  out-of-State  license  plates.  For 
instance,  Michigan  has  recendy  worked  out  re- 


ciprocal arrangements  with  Illinois,  Indiana, 
and  Ohio.  A  similar  situation  exists  in  the  far 
West  where  at  least  six  adjoining  States  have 
entered  into  fairly  liberal  bilateral  reciprocity 
agreements.  If  this  movement  could  grow 
steadily  so  as  to  include  the  whole  country  an 
appreciable  gain  to  the  free  interstate  movement 
of  goods  would  result. 

Past  experience  has  indicated,  however,  that 
reciprocity  agreements  have  appreciable  weak- 
nesses, not  the  least  of  which  is  that  they  are 
likely  to  break  down  at  any  time.  Sometimes 
when  this  happens  a  severe  border  war  may 
result,  to  be  followed  possibly  by  a  new  reci- 
procity agreement  or,  as  has  not  infrequendy 
happened  in  the  past,  by  the  rigorous  enforce- 
ment of  retaliatory  legislation.  Furthermore, 
even  the  most  Uberal  of  the  reciprocity  agree- 
ments do  not  go  very  far.  They  do  not  ordi- 
narily give  the  foreign  carrier  the  right  to  do  any 
intrastate  trucking  in  the  foreign  State,  nor  do 
they  often  cover  special  taxes  such  as  the  ton- 
mile  or  wheel  teix.  Finally,  certain  States,  like 
Wyoming  and  Oklahoma,  steadfasdy  refuse  to 
enter  reciprocal  agreements. 

Although  some  further  development  may  come 
along  the  line  of  reciprocity  agreements,  appre- 
ciable difficulties  stand  in  the  way.  Especially 
persistent  is  the  feeling  that  the  outside  trucker 
should  contribute  to  the  State  revenue.  But 
other  motives,  including  protection  of  State  in- 
terests and  retaliation  against  laws  of  other 
States,  are  also  important. 

The  difficulty  of  making  appreciable  progress 
through  voluntary  State  adoption  of  broad  reci- 
procity agreements  suggests  the  alternative  of 
Federal  action.  A  Federal  law  might  be  passed 
providing  that  no  further  registrations  could  be 
required  of  any  motor  vehicle  moving  in  inter- 
state commerce  which  was  properly  registered 
in  its  home  State  and  had,  in  addition,  an  Inter- 
state Commerce  Commission  registration.  Such 
a  law  might  also  provide  that  no  State  ton-mile, 
wheel,  or  other  taxes  could  be  levied  on  inter- 
state motor  vehicles  which  were  not  also  levied 
on  intrastate  vehicles.  If  such  a  plan  were  found 
to  involve  serious  legal  difficulties  adoption  of 
substantially  the  same  program  might  be  ob- 
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tained  in  some  other  way.  For  example,  Federal 
grants-in-aid  might  be  made  only  to  those  States 
that  were  willing  to  cooperate  in  such  a  plan. 
Under  such  pressure  all  States  might  be  willing 
to  adopt  the  scheme. 

Such  a  program  would  bring  obvious  advan- 
tages to  interstate  truck  movement.  But  what 
disadvantages  might  be  anticipated?  Some 
States  would  undoubtedly  object  to  losing  the 
revenue  which  comes  from  taxing  the  out-of- 
State  truck.  This  objection  might  be  met  by 
prorating  to  the  States  on  the  basis  of  the 
amount  of  interstate  trucking  done  in  each  State 
the  income  received  by  the  Federal  Government 
from  Interstate  Commerce  Commission  licenses. 
Since  only  a  nominal  amount  is  now  charged 
for  Interstate  Commerce  Comimission  registra- 
tion this  fee  would  have  to  be  greatly  increased  if 
appreciable  revenue  were  to  result.  The  practi- 
cal difficulties  in  the  administration  of  such  a 
plan  would  have  to  be  carefully  studied  and 
evaluated. 

Moreover,  unless  such  a  program  were  worked 
out  very  carefully  it  might  result,  just  as  has  the 
Motor  Carrier  Act,  1935,  in  creating  new  diffi- 
culties for  interstate  commerce  at  the  same  lime 
that  it  eliminated  others.  Thus,  if  the  number 
of  trucks  given  Interstate  Cormnerce  Commis- 
sion licenses  were  severely  limited,  or  if  the  cost 
of  the  license  were  high,  interstate  trade  might 
be  discouraged.  Certainly  if  a  high  license  fee 
were  assessed  at  a  fiat  rate  on  all  trucks,  farmers 
and  small  business  men  who  make  only  occas- 
ional interstate  trips  might  be  largely  excluded 
from  such  trade.  Although  these  considerations 
are  not  necessarily  an  argument  against  Federal 
control,  they  do  indicate  the  necessity  of  fram- 
ing such  legislation  with  the  greatest  care.  No 
easy  solution  appears,  therefore,  to  the  problems 
of  mo  tor- vehicle  registration  and  taxation  as 
hindrances  to  interstate  cormnerce.  However, 
unless  much  greater  progress  can  be  made  in 
the  direction  of  State  reciprocity  agreements. 
Federal  control  on  one  basis  or  another  seems 
unavoidable. 

The  problem  of  the  barriers  to  interstate  trade 
created  by  State  laws  having  to  do  with  truck 
size  and  weight  also  presents  obstacles  to  easy 


solution.  State  action  in  the  direction  of  uni- 
formity has  been  lamentably  slow  despite  the 
fact  that  the  whole  question  of  uniform  stand- 
ards for  size  and  weight  of  trucks  has  been  given 
a  great  deal  of  attention  by  both  private  and 
public  agencies.  A  uniform  vehicle  code  was 
drawn  up  in  1925-26  by  the  National  Confer- 
ence on  Street  and  Highway  Safety  cooperating 
with  the  National  Conference  of  Commissioners 
cn  Uniform  State  Laws.  This  code  has  been 
revised  from  time  to  time  and,  following  a  con- 
ference in  which  many  agencies  participated,*" 
was  published  in  its  most  recent  form  on  July  31, 
1934,  by  the  Bureau  of  Public  Roads  of  the  De- 
partment of  Agriculture. 

It  may  be  that  the  efforts  of  these  groups  have 
accomplished  something  in  the  way  of  prevent- 
ing even  greater  nonuniformity  of  State  laws 
than  now  exists.  But  their  influence  in  securing 
uniformity  has  hardly  been  striking.  This  can 
best  be  appreciated  perhaps  by  comparing  the 
situation  as  shown  in  figures  1  and  2  with  the 
standards  set  up  and  urged  for  general  adoption 
by  the  conference.  The  conference  recom- 
mended a  maximum  length  of  45  feet  for  tractor 
combinations  (35  feet  for  single  units  or  tractor- 
semitrailers).  Weight  limitations  per  wheel 
were  set  at  8,000  pounds  for  high-pressure  and 
9,000  pounds  for  low-pressure  pneumatic  tires.^* 

Moreover,  practically  no  progress  toward 
standard  size  and  weight  limitations  has  been 
made  by  means  of  State  reciprocity  agreements. 
The  few  States,  like  New  York,  that  offer  general 
reciprocal  treatment  on  truck  weight  and  size 
are  the  ones  whose  laws  are  already  so  liberal  as 

"  U.  S.  Department  of  Commerce;  Bureau  of  Public  Roads,  tJ.  S. 
Department  of  Agriculture;  American  Association  of  Motor  Vehicle 
Administrators;  American  Automobile  Association;  American 
Mutual  Alliance;  American  Railway  Association;  American  Transit 
Association;  Chamber  of  Commerce  of  the  United  States;  National 
Automobile  Chamber  of  Commerce;  National  Bureau  of  Casualty 
and  Surety  Underwriters;  and  National  Safety  Council. 

"  From  the  standpoLut  of  conservation  of  the  roads  the  wheel  or 
axle  weights  are  considered  by  many  engineers  as  much  more  signifi- 
cant than  gross  weight  of  vehicle  and  load.  The  maximum  gross 
weight  according  to  the  wheel  limits  given  above  would  be  36,000 
pounds  for  a  truck  having  four  wheels  and  equipped  with  low-pressure 
tires.  In  actual  practice  this  would  seldom  be  realized  because  of  the 
fact  that  the  weight  is  usually  considerably  greater  on  the  rear  than 
on  the  front  axles.  For  the  protection  of  bridges,  the  American 
Association  of  State  Highway  Officials  recommends  the  following 
formula:  TV=700  (L+40)  where  W  equals  the  gross  weight  in  pounds 
and  L  equals  the  length  in  feet  between  the  centers  of  the  first  and 
last  axles  of  a  vehicle  or  combination  of  vehicles. 


to  place  no  appreciable  restrictions  on  interstate 
truck  movement.  Although  but  little  help  in 
removing  these  barriers  may  be  expected  to 
result  from  State  reciprocity  agreements,  the 
recent  action  of  the  State  of  South  Carolina  in 
repealing  its  drastic  size  and  weight  law  indi- 
cates that  the  movement  toward  lower  hmita- 
tions  may  be  checked.  When  producers  within 
a  State  are  brought  to  realize  the  losses  they  may 
suffer  from  laws  of  their  own  State  that  restrict 
truck  size  and  weight,  they  may  be  expected  to 
put  up  formidable  opposition  to  such  legisla- 
tion." 

In  view  of  the  great  difficulty  of  securing  uni- 
form State  action  there  is  certainly  much  to  be 
said  for  a  Federal  law  that  would  set  maximums 
on  size  and  weight  of  trucks  moving  in  interstate 
commerce.  Already  this  has  been  accomplished 
insofar  as  truck-equipment  requirements  are 
concerned.  In  fact,  many  believed  it  was  the 
intent  of  the  Motor  Carrier  Act  of  1935  to 
empower  the  Interstate  Commerce  Commission 
to  regulate  truck  size  and  weights,  as  well  as 
equipment.  But  court  decisions  have  not  yet 
clearly  established  the  power  of  the  Commission 
in  this  respect. 

Objections  have  been  urged  against  Federal 
legislation  to  provide  for  uniform  limits  on  the 
size  and  weight  of  motor  vehicles.  One  con- 
tention is  that  conditions  as  to  the  nature  and 
construction  of  the  roads  are  so  dissimilar  in 
different  parts  of  the  country  that  maximum 
loads  that  would  be  reasonable  for  one  State 
would  be  destructive  to  highways  and  a  menace 
to  safety  in  another.  The  question  raised  is  im- 
portant, but  it  would  hardly  be  valid  against 
legislation  that  left  ample  power  to  the  Inter- 
state Commerce  Commission  to  determine  which 
highways  could  be  suitably  used  for  heavy  inter- 
state trucking. 

The  nature  of  the  highways  and  their  suita- 
bility to  heavy  truck  use  varies  as  much  within 
States  as  between  States.  Unquestionably  there 
are  within  every  State  in  the  Union  many  roads 
that  the  Interstate  Commerce  Commission  could 


"  It  may  be  noted,  however,  that  despite  much  opposition  by 
truclving  interests  and  certain  producer  groups,  the  Texas  net-weight 
law  has  survived  several  serious  attempts  to  secure  its  repeal. 


not  approve  for  heavy  interstate  truck  movement. 
On  the  other  hand,  every  State  has  some  well- 
constructed  roads  and  bridges,  built  in  consid- 
erable part  at  Federal  expense  and  in  line  with 
Federal  specifications,  which  are  adapted  to 
heavy  traffic.  Future  Federal  grants-in-aid  for 
road  building  might  be  made  (as  certainly  has 
been  the  case  in  the  past,  at  least  in  part)  with 
the  special  purpose  of  linking  up  all  sections  of 
the  country  with  wide,  strong,  and  safe  high- 
ways. 

The  further  objection  may  be  raised  that 
heavy  trucks,  moving  interstate,  congest  the 
highways  and  greatly  detract  from  the  pleasure 
that  people  derive  from  automobiles.  The 
question  posed  here  is  a  broad  one  of  general 
public  policy.  Do  we,  as  a  people,  wish  freer  and 
cheaper  movement  of  goods  in  interstate  com- 
merce by  motor  vehicle  or  do  we  prefer  roads 
cleared  of  trucks,  the  better  to  enjoy  our  auto- 
mobile rides?  Or  do  we  wish  both  objectives 
and  want  them  badly  enough  to  build  more 
roads? 

These  are  questions  of  social  objective  which 
the  people  will  have  to  decide.  But  should  this 
decision  be  made  by  the  country  as  a  whole 
through  Federal  legislation  or  should  it  be  left 
to  the  individual  States?  If  it  is  left  to  the  States 
and  a  very  small  number  of  the  States  lying 
across  the  main  routes  of  commerce  decide 
drastically  to  limit  interstate  trucking  by  putting 
very  low  size  and  weight  limitations  on  trucks, 
then  it  is  obvious  that  these  States  will  exercise  a 
privilege  that  may  greatly  affect  people  who  live 
beyond  their  borders  and  who  can  have  no  part 
in  making  the  decision. 

What  of  the  disadvantages  that  result  to  inter- 
state commerce  from  the  port-of-entry  system? 
Undoubtedly  the  greatest  present  protection 
against  the  spread  of  this  device  is  the  fear  of 
retaliation.  However,  if  the  other  problems  are 
solved,  the  port  of  entry  will  undoubtedly  dis- 
appear. But  as  long  as  States  have  drastic  dif- 
ferences in  size,  weight,  and  insurance  require- 
ments, and  while  they  still  look  upon  the  "for- 
eign" truck  as  an  important  source  of  revenue  or 
possibly  as  an  agent  of  outside  and  therefore 
unfair  or  disadvantageous  competition — as  long 
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as  these  conditions  hold  w^e  shall  probably  have  to 
be  resigned  to  the  continuance  of  the  port-of-entry 
system  in  a  considerable  number  of  ourStates. 

Finally,  what  of  these  disadvantages  to  inter- 
state commerce  which  seem  to  result  from  the 
Motor  Carrier  Act,  1935?  The  answer  is  ex- 
ceedingly difficult.  Much  further  experience 
and  study  are  needed  for  a  satisfactory  answer. 
So  many  other  questions  are  involved — ques- 
tions of  how  far  we  should  go  in  attempting  to 
stabilize  the  trucking  industry,  what  carrier 
should  come  under  the  act,  whether  large  or  small 
trucking  units  should  be  encouraged,  to  what 


extent  the  object  should  be  to  protect  the  rail- 
roads and  to  keep  them  in  business,  and  whether 
railroad  ownership  of  trucks  should  be  promoted 
or  prohibited.  Perhaps  all  that  we  can  ask  is 
that,  in  the  heat  of  controversy  over  these  issues, 
the  fact  shall  be  clearly  recognized  that  Federal 
measures  affecting  motor  vehicles  will  almost 
inevitably  either  encourage  or  discourage  inter- 
state commerce.  If  the  latter,  should  we  not 
try  to  make  sure  that  the  expected  benefit  in 
some  new  direction  is  at  least  equal  to  the  loss 
that  results  from  the  restraint  set  up  on  interstate 
trade? 
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BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Merchant-Truckers 


REAPPEARANCE  OF  THE  ITINERANT  MERCHANT 

Itinerant  merchants  and  traveling  peddlers 
were  a  normal  and  accepted  feature  of  our  early 
American  economic  organization.  But  as  means 
of  transportation  improved  and,  especially,  as 
the  railroad  became  the  customary  means  of 
land  transportation  over  appreciable  distances, 
the  business  of  buying  and  selling  became  pre- 
dominately a  sedentary  occupation. 

In  recent  years,  however,  with  the  advent  of 
inexpensive  motor  vehicles  and  improved  roads, 
the  itinerant  merchant  has  reappeared.  Espe- 
cially in  the  marketing  of  agricultural  goods, 
but  in  other  fields  as  well,  during  the  past 
decade  he  has  reestablished  himself  as  a  signi- 
ficant part  of  our  marketing  system. 

Modern  itinerant  merchants  are  of  many 
kinds  and  perform  their  varying  functions  in  so 
many  different  ways  that  they  are  difficult  to 
describe  or  to  classify  in  satisfactory  categories. 
In  general,  they  buy  produce  from  growers, 
dealers,  or  other  truckers.  Sometimes  they 
produce  the  product  themselves.  They  are 
then  often  called  grower-  or  farmer-truckers. 
In  most  cases  they  haul  the  goods  in  their  own 
trucks  and  sell  it  in  established  markets.  The 
merchant-trucker*  often  disposes  of  his  prod- 
uce on  a  farmers'  market.  But  he  may  sell  it 
himself  either  by  parking  his  truck  and  selling 
to  customers  who  come  to  him  or  by  driving 

•  The  terms  "itinerant  merchant"  and  "merchant-trucker"  are 
used  interchangeably.  Of  course  there  are  still  a  few  itinerant  mer- 
chants who  travel  by  foot  or  by  vehicles  other  than  trucks. 


from  house  to  house  hawking  his  wares.  In  this 
latter  case  he  is  often  called  a  "trucker-peddler." 

Frequently  the  business  of  being  a  merchant- 
trucker  is  a  part-time,  occasional,  or  seasonal 
occupation.  A  farmer  may  become  a  mer- 
chant-trucker for  a  few  days  or  weeks  in  order 
to  sell  his  own  produce  or  his  neighbor's.  Con- 
tract truckers  who  operate  for  regular  shippers 
or  wholesalers  occasionally  haul  for  themselves 
and  buy  and  sell  at  their  own  risk.  In  such 
cases  they  become,  temporarily  at  least,  mer- 
chant-truckers. Thus  in  many  parts  of  the 
country  livestock  dealers  have  become  regular 
merchant-truckers  traveling  from  farm  to  farm 
to  buy  livestock  and  to  transport  it  often  to  dis- 
tant markets,  in  other  lines,  such  as  eggs, 
potiltry,  grain,  and  fresh  fruits  and  vegetables, 
the  merchant-trucker  has  often  become  a 
regular  full-time  operator. 

In  making  his  reappearance  as  an  important 
factor  in  our  marketing  system,  the  itinerant 
merchant  has  disturbed  existing  institutions. 
Established  agencies,  producers,  wholesalers, 
jobbers,  retailers,  common  carriers,  municipal 
markets,  as  well  as  other  elements  in  our 
complex  marketing  structure,  have  had  to 
accommodate  themselves  to  this  new  factor  in 
the  marketing  of  commodities.  This  process  of 
readjustment  has  not  been  easy,  nor  are  all  the 
problems  yet  solved.  But  in  an  attempt  to 
deal  with  the  situation,  States  and  their  sub- 
divisions have  already  provided  a  great  deal  of 
regulation. 

Our  main  concern  here  is  to  study  this  new 
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legislation  from  the  standpoint  of  the  barriers  it 
has  raised  to  commerce  both  within  and  between 
States.  Having  examined  these  barriers,  the 
question  must  be  raised  as  to  whether  they  are 
necessary  and  desirable  despite  the  interference 
they  may  cause  to  the  free  flow  of  commodities. 

RESTRAINTS  ON   MERCHANT-TRUCKERS  BY  STATES 
AND  LOCALrrrES 

An  exhaustive  study  of  State  and  local  legis- 
lation regulating  merchant-truckers  is  greatly 
needed  but  was  not  possible  in  connection  with 
this  investigation.  Here  we  have  done  no 
more  than  sample  the  great  mass  of  existing 
legislation,  giving  particular  attention  to  those 
statutes  that  appear  to  be  in  any  way  restrictive 
to  interstate  or  local  commerce.  It  should  be 
borne  in  mind  that  these  laws  place  barriers  on 
commerce  in  the  sense  that  they  are  restrictive 
to  the  free  movement  of  goods  by  merchant- 
truckers.  Like  other  restrictions,  they  may  or 
may  not  be  justifiable,  but  an  evaluation  is 
deferred  to  pages  65-67  of  this  report.  We 
shall  first  take  up  certain  general  provisions  of 
these  laws,  reserving  for  later  treatment  the 
matter  of  exemptions  and  preferential  treatment 
to  certain  groups. 

In  many  States  and  cities  each  merchant- 
trucker  is  required  to  take  out  a  license  ^  and 
to  post  a  bond.  This  is  generally  deemed 
necessary  for  purposes  of  regulation  and  taxa- 
tion and  to  protect  the  public  from  fraud  and 
dishonesty.  In  a  few  jurisdictions  no  license  or 
bond  is  required;  in  others  the  fees  are  nominal 
or  at  least  not  so  high  as  to  be  a  heavy  burden. 
In  most  localities  a  fee  must  be  paid  not  only 
to  the  State  but  also  to  the  municipality  and 
possibly  to  other  authorities  such  as  the  county. 
In  addition,  the  regular  motor-vehicle  registra- 
tion fees  must  be  paid,  and  it  should  be  borne 
in  mind  that  the  merchant-trucker  is  one  of 
those  especially  burdened  by  State  registration 
requirements  on  out-of-State  trucks. 

'  The  fact  that  the  merchant-trucker  must  secure  a  license  to  do 
business  as  a  merchant-trucker  for  each  vehicle  he  uses  may  lead  to 
some  confusion  of  terms.  Where  the  term  "license"  is  used  in  this 
discussion,  it  refers  to  the  license  to  do  business;  where  reference  is 
made  to  the  regular  requirements  on  all  trucks  that  they  be  licensed 
or  registered,  the  term  "registration"  is  used  in  this  section. 


The  cost  of  a  license  to  do  business  as  a  mer- 
chant-trucker varies  considerably  from  State 
to  State.  Thus  in  Nebraska,  the  State  fees  are 
relatively  moderate.  On  each  vehicle  he  uses 
in  his  business  a  merchant-trucker  must  pay  an 
annual  license  fee  of  $25  plus  an  occupation 
tax  of  $10.  Moreover  he  must  file  an  indemnity 
bond  of  $250.  In  Montana,  the  rates  are  much 
higher — $100  for  the  annual  license  fee  ($50 
for  each  additional  truck),  and  a  bond  of  at 
least  $1,000  must  be  posted. 

Some  States  require  that  a  license  fee  must  be 
paid  in  each  county  in  which  the  merchant- 
trucker  operates.  West  Virginia  requires  a 
license  in  each  county  but  varies  the  amount  of 
the  fee  with  the  capacity  of  the  truck.  For 
trucks  of  not  more  than  Yi-ton  capacity  the 
license  fee  in  each  county  is  $15  and  the  charge 
is  graduated  steeply  upward  for  heavier  vehicles. 
Thus  the  itinerant  merchant  whose  truck  has  a 
capacity  of  between  3  and  4  tons  must  pay  $250 
annually  in  each  county  in  which  he  does  busi- 
ness. In  Idaho  and  Washington  the  merchant- 
trucker  pays  a  flat  rate,  $300  in  each  county. 
In  addition,  he  must  make  a  cash  deposit  of  $500 
with  the  county  treasurer. 

Most  States  also  permit  various  subdivisions 
of  the  State  to  require  licenses  and  to  make  such 
regulations  for  the  itinerant  merchant  as  they 
may  wish.  In  many  places  the  rates  are  merely 
nominal.  On  the  other  hand  many  instances 
have  been  brought  to  our  attention  of  rates  so 
high  as  to  be  seriously  restrictive  or  even  pro- 
hibitive. Although  some  cities  provide  for 
short-time  licenses,  a  great  many  require  that 
an  itinerant  merchant  must  pay  the  annual  fee 
even  if  he  wishes  to  operate  in  a  given  area  for 
only  a  few  days.  Annual  license  rates  of  from 
$25  to  $100  are  very  common,  but  rates  of  $200 
or  even  higher  are  assessed  by  many  cities. 
Thus  Denver,  Omaha,^  Pittsburgh,  Mobile, 
Baltimore,  Cleveland,  and  St.  Louis  are  among 
those  fixing  the  rate  of  $200.  A  considerable 
number  are  even  higher.  Thus  the  annual  fee 
in  Louisville,  Ky.,  is  $250  and  in  Fort  Wayne, 
Ind.,  $300.  Many  cities  also  require  the  post- 
ing of  bonds.   Both  Pittsburgh  and  St.  Louis, 

3  Applies  only  to  itinerant  wholesale  fruit  and  vegetable  peddlers. 
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whose  requirements  are  mong  the  highest,  exact 
a  SI, 000  bond.  Fort  Wayne,  in  addition  to  the 
$300  Hcense  fee,  requires  a  deposit  of  $300  in 
cash  or  a  surety  bond  of  $500. 

In  some  cities  the  amount  of  the  annual  license 
fee  required  of  itinerant  merchants  is  twice  or 
more  than  twice  that  required  of  established  mer- 
chants. For  example,  in  Mobile  the  license  to 
do  business  as  a  wholesale  produce  dealer  of  the 
first  class  costs  $92.50;  as  a  wholesale  produce 
dealer  of  the  second  class,  $67.50;  as  an  itinerant 
wholesale  produce  dealer,  $200.  In  Louisville 
the  established  dealer  must  pay  $100,  in  con- 
trast to  the  $250  required  from  the  itinerant 
merchant. 

From  these  very  high  rates  it  is,  of  course,  but 
one  step  further  simply  to  outlaw  all  itinerant 
merchants.  So  far  as  we  know,  this  has  not  been 
done,  but  some  cities  have  forbidden  hawking 
or  peddling  from  door  to  door.  Thus  the  city 
of  Petoskey,  Mich.,  forbids  "the  practice  of 
going  in  and  upon  private  residences"  by  ped- 
dlers or  itinerant  merchants  without  invitation 
from  the  occupants,  for  the  purpose  of  soliciting 
orders  or  selling  goods. 

In  some  cases  where  the  license  fees  and  regu- 
lations applying  to  merchant-truckers  are  very 
heavy  the  merchant-truckers  have  rented  rooms 
or  stores  for  a  few  days  or  weeks  in  order  to  set 
themselves  up  as  regular  retailers  and  so  avoid 
high  license  fees.  Apparently  to  prevent  this 
practice  as  well  as  to  regulate  or  discourage 
other  temporary  dealers  and  tradesmen,  a  num- 
ber of  cities  have  passed  ordinances  placing  a 
high  license  fee  and  other  requirements  on 
"itinerant  venders."  Such  "itinerant  venders" 
are  usually  described  as  those  who  conduct  a 
temporary  or  transient  business  with  the  in- 
tention of  continuing  it  not  more  than  1 20  days 
and  who  for  that  purpose  occupy  a  room  or 
building  to  exhibit  and  sell  their  merchandise. 

Grand  Rapids,  Mich.,  places  a  license  fee  of 
from  $50  to  $100  per  month  or  fraction  thereof 
on  all  such  "itinerant  venders."  St.  Louis, 
Mo.,  assesses  $25  a  day,  and  in  Youngstown, 
Ohio,  the  rate  is  $1 50  a  day. 

At  least  two  States — South  Carolina  and 
Virginia — have  also  enacted  legislation  of  this 


type.  Any  person  "not  being  a  regular  retail 
merchant"  in  the  State,  who  displays  mer- 
chandise for  retail  sale  in  a  hotel  room  (or  in 
any  room,  in  South  Carolina)  or  in  a  house, 
rented  or  occupied  temporarily,  is  required  by 
this  legislation  to  pay  an  annual  privilege  tax 
of  $250. 

In  addition  to  the  license  and  bond  require- 
ments, the  itinerant  merchant  may  find  rules 
and  regulations  that  are  very  difficult  to  meet. 
In  some  areas  elaborate  records  must  be  kept 
of  purchases  and  sales.  Identification  cards, 
special  license  plates,  photographs,  and  special 
lettering  on  the  truck  are  often  required.  More- 
over the  process  of  securing  a  license  may  re- 
quire the  filling  out  of  elaborate  blanks,  it  may 
be  necessary  under  the  law  for  the  merchant- 
trucker  to  establish  the  fact  he  is  of  good  moral 
character,  and  finally  in  some  jurisdictions  (for 
instance,  Lima,  Ohio)  he  must  give  names  of 
at  least  two  citizens  of  the  commimity  who  can 
testify  to  his  character.  Both  of  the  last  two 
requirements  might  easily  be  used  by  local 
officials  to  bar  strangers  from  engaging  in  the 
business  of  itinerant  merchant. 

In  some  States  and  cities  all  wholesale  dealers, 
itinerant  as  well  as  those  having  established 
places  of  business,  have  to  pay  a  license  fee. 
But  the  annual  fees  for  the  itinerant  merchant 
are  typically  much  higher  than  for  others. 
Moreover,  even  where  equal,  they  often  fall 
with  greater  weight  upon  the  itinerant  mer- 
chant because  his  volume  of  business  is  ordi- 
narily much  less  than  that  of  the  established 
merchant. 

Of  course,  like  so  much  other  restrictive  legis- 
lation, these  laws  are  not  always  stricdy  en- 
forced. In  certain  commvmities  they  have  be- 
come a  dead  letter;  in  others  enforcement  is 
sporadic.  But  in  many  cases  vigorous  enforce- 
ment takes  place,  and,  if  fees  are  very  high, 
itinerant  merchants  are  practically  kept  off  the 
roads.  Not  infrequently  established  merchants 
and  real-estate  groups  are  active  in  reporting 
offenders,  promoting  enforcement,  and  in  warn- 
ing itinerant  merchants  to  keep  away.* 

*  See,  for  example,  an  advertisement  sponsored  by  the  North  Side 
Business  and  Improvement  Association  of  Kansas  City,  Mo.,  in 
The  New  York  Packer,  June  25,  1938,  p.  11. 
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HANDICAPPING  THE  OUTSIDE  DEALER 

Peculiarly  significant  from  the  standpoint  of 
this  study  are  the  provisions  in  these  merchant- 
trucker  laws  which  specifically  give  protection 
against  outside  competition  to  local  farmers  or 
dealers.  With  only  rare  exceptions  State  laws 
and  local  ordinances  give  special  privileges  to 
the  grower-trucker.  Usually  he  pays  no  license 
and  is  freed  from  all  regulation,  or  he  may  be 
subjected  to  a  nominal  fee  (as  in  Oregon)  or 
required  to  have  with  him  proof  that  he  is  a 
bona  fide  grower. 

The  laws  of  Kansas  and  West  Virginia  are 
typical  in  that  they  specify  that  the  provisions 
of  the  law  regarding  the  licensing  and  regula- 
tion of  merchant-truckers  shall  not  apply  to 
farmers  who  are  disposing  of  their  own  produce. 
Florida  goes  a  step  further  and  provides  that 
no  county  or  municipality  shall  require  a  license 
of  the  grower-dealer. 

Most  cities  specifically  exempt  the  grower. 
The  following,  taken  from  the  ordinance  of  the 
city  of  Louisville,  Ky.,  is  typical: 

"There  is  specifically  exempted  from  this 
definition  and  ordinance  any  person  who  sells 
only  produce  raised  or  produced  by  him  as 
owner,  landlord,  or  tenant,  provided  he  has, 
before  off"ering  any  such  produce  for  sale, 
obtained  a  Permit  of  Exemption.  .  .  .  Such  per- 
mit shall  be  issued  upon  application  and  pay- 
ment of  fee  of  fifty  cents  ..." 

It  should  be  emphasized  that  the  effect  of  a 
provision  like  this  is  not  to  give  an  advantage 
to  all  growers  but  chiefly  to  those  not  far 
distant  from  the  local  market.  Most  grower- 
truckers  do  not  make  long  trips.  Not  only  do 
they  ordinarily  find  it  inconvenient  to  be  away 
from  home  for  more  than  a  short  time  but  also 
their  trucks  are  usually  small  and  not  adapted 
to  long-distance  hauling.  Moreover,  a  single 
farmer  may  not  have  enough  produce  of  his  own 
to  ship  a  full  truck  load  at  any  given  time.  The 
difficulty  that  distant  growers  meet  from  this 
type  of  regulation  is  described  in  a  letter  received 
from  an  official  in  North  Carolina.  He  writes  in 
part: 

"We  run  into  .  .  .  difficulty  in  this  State,  par- 


ticularly in  the  western  part,  in  selling  produce 
to  Georgia  and  South  Carolina  towns.  The 
Boards  of  aldermen  from  time  to  time  set  up 
regulations  in  regard  to  who  shall  sell  produce 
in  the  towns  without  license.  In  many  cases 
the  license  fee  is  rather  high,  especially  to  those 
hauling  produce  which  they  did  not  produce. 
For  instance  in  Henderson  County  a  few  years 
ago  every  person  taking  their  produce  to  certain 
South  Carolina  towns  would  have  to  have  a  cer- 
tificate from  the  Register  of  Deeds  stating  that 
the  produce  offered  for  sale  was  produced  on 
the  bearer's  individual  farm  and  that  they  were 
not  selling  anyone's  produce  except  that  they 
had  grown.  This  regulation  was  harmful  to  the 
producers  in  Henderson  County  for  the  simple 
reason  that  few  of  the  growers  produced  in  large 
enough  quantities  to  own  trucks  to  transport 
their  material  which  could  have  been  more 
easUy  handled  by  regular  truckers,  taking  a  load 
of  produce  from  Henderson  County  to  South 
Carolina  and  in  turn  bringing  back  products 
from  that  State  to  sell  at  the  point  from  which 
they  originally  started." 

The  purpose  of  these  grower  exemptions  is 
usually  admittedly  protective.  Thus,  a  bulletin 
published  by  the  Department  of  Agriculture  of 
the  State  of  Oregon  says  that  one  of  the  purposes 
of  its  Peddlers'  Act  is:  "To  give  bona  fide 
growers  and  farmers  a  financial  advantage  by 
permitting  them  to  peddle  retail  and  wholesale." 

But  home  protection  frequently  does  not  stop 
with  exemptions  to  growers.  Some  States  re- 
quire an  additional  license  fee  from  the  out-of- 
State  merchant-trucker.  The  Indiana  law  says 
that  the  "traveling  merchants  .  .  .  ,  who  are 
not  residents  of  this  State"  who  "vend  foreign 
merchandise"  shall  pay  a  special  license  fee  in 
each  county  in  which  they  operate.  This  fee  is 
$5  if  the  capital  employed  does  not  exceed 
$1,000  and  higher  rates  are  provided  for  larger 
capitals. 

The  burdens  to  interstate  commerce  caused 
by  motor-vehicle  legislation,  registration  fees, 
size  and  weight  restrictions,  and  port-of-entry 
legislation,^  all  fall  with  peculiar  weight  upon 
the  itinerant  merchant.    In  fact,  some  of  the 

»  See  pp.  38-fiO. 
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most  restrictive  of  these  laws  are  sometimes 
defended  for  the  very  reason  that  they  curtail 
the  movements  of  the  merchant-truckers. 

Finally  it  may  be  noted  that  laws  discriminat- 
ing in  favor  of  the  in-State  grower  or  dealer  may 
give  rise  to  retaliation  by  other  States.  Thus,  it 
is  now  argued  in  Georgia  that  a  license  should 
be  required  of  out-of-State  itinerant  truckers 
because  neighboring  States  impose  a  license  fee 
on  such  dealers  from  Georgia.  In  supporting 
this  position,  an  article  in  the  Georgia  Market 
Bulletin  says  that  Georgia  is  about  the  only 
Southern  State  in  which  selling  by  out-of-State 
trucks  is  practically  free,  and  declares: 

"It  is  most  important  that  something  along 
this  line  be  done  in  our  State  and  not  have  us 
as  at  present  the  dumping  ground  for  all  the 
surplus  produce  of  surrounding  States.  For 
instance,  were  it  not  for  the  snap  beans  and 
tomatoes  run  in  here  from  Tennessee,  Alabama, 
and  North  and  South  Carolina  our  Georgia 
farmers  would  have  received  a  fair  price  for 
their  crop  this  summer  instead  of  having  to  sell, 
in  many  instances,  them  below  the  cost  of 
production."* 

Another  example  to  be  noted  in  connection 
with  State  retaliation  is  a  Florida  law  which 
levies  a  license  fee  of  $75  on  persons  who  sell 
agricultural  products,  but  which  exempts  Florida 
producers.  This  law,  following  the  reciprocity 
provisions  of  certain  State  motor-vehicle  legis- 
lation, provides  that  the  exemption  of  Florida 
grower-dealers  from  the  license  shall  be  extended 
to  grower-dealers  of  such  other  States  as  grant 
a  similar  exemption  from  their  license  fees  to 
the  grower-dealers  of  Florida.^ 

PREFERENCE   TO   LOCAL  INTERESTS  IN  FARMERS' 
M.^RKETS 

Along  with  the  great  increase  in  the  use  of 
the  motortruck  for  marketing  farm  produce  and 
the  increasingly  important  place  of  the  mer- 
chant-trucker, has  come  the  rise  of  the  farmers' 
market.  In  other  days  farm  produce  was  largely 
shipped  by  rail  to  city  terminals,  from  where  it 
was  distributed  by  wholesalers  and  commission 

«  Aug.  1,  1938. 

'  Laws  of  1929,  ch.  13875. 


houses  to  the  retail  trade.  Now  increasing 
quantities  are  brought  to  the  farmers'  markets. 
Here  middlemen  still  carry  on  some  business, 
but  to  a  large  extent  the  produce  is  bought 
directly  by  independent  retailers,  chain  stores, 
peddlers,  and,  where  permitted,  even  by  con- 
sumers. Sometimes  these  markets  are  privately 
owned  but  usually  they  are  regulated  and  con- 
trolled by  a  public  or  quasi-public  body.  A 
major  question  that  inevitably  arises  is  whether 
these  markets  shall  be  open  to  all  comers  on  an 
equal  basis  or  whether  preference  shall  be  given 
to  local  growers  or  to  dealers  in  local  produce. 

Market  regulations  usually  provide  for  at 
least  some  preference  to  local  interests.  Most 
common  perhaps  is  the  limiting  of  the  facilities 
of  the  market  to  the  grower-trucker,  the  farmer 
who  is  disposing  of  the  produce  which  he,  him- 
self, has  raised.  The  Columbus,  Ohio,  pro- 
ducers' market  and  the  farmers'  market  in  New 
Orleans  may  be  cited  as  among  the  many  mar- 
kets having  this  requirement.*  Sometimes  the 
produce  of  the  nongrower  is  not  completely 
excluded  but  a  preferential  treatment  is  given 
to  the  grower.  Thus  in  the  Los  Angeles  City 
Market  preference  in  the  assignment  of  stalls  is 
given  to  local  farmers  and  growers. 

In  a  considerable  number  of  markets  trading 
is  restricted  to  local  products,  thus  keeping  out 
the  distant  merchant-trucker  and  forcing  out- 
of-State  farmers  to  market  their  produce  through 
established  middlemen  or  commission  mer- 
chants. The  trucker-dealer  may  operate  in  the 
Syracuse  farmers'  section  of  the  regional  market, 
but  only  if  he  sells  produce  grown  in  New 
York  State.  The  Farmers'  Market  in  Hartford, 
Conn.,  permits  sale  only  of  Connecticut  pro- 
duce, with  the  exception  of  onions  from  Massa- 
chusetts. Merchant-truckers  selling  out-of-State 
produce  on  the  Marsh  Market  in  Batlimore  have 
to  secure  a  special  license  at  a  cost  of  $200  an- 
nually. 

Recently,  most  of  the  dealers  in  the  Northern 
Ohio  Food  Terminal,  Cleveland's  centralized 
produce  market,   pledged  themselves  not  to 

sin  Columbus  tbe  grower  may  sell  on  the  producers'  market 
through  an  agent,  provided  he  pays  the  agent  on  a  flat  salary  basis 
and  not  on  commission. 
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receive  truck  shipments  of  fruits  and  vegetables 
originating  outside  of  the  State.® 

An  extreme  example  of  discrimination  against 
out-of-State  produce  is  afforded  by  a  Georgia 
law  enacted  in  1935.  After  giving  the  Com- 
missioner of  Agriculture  certain  powers  with 
respect  to  establishing  and  maintaining  eight 
farmers'  markets  and  authorizing  him  to  pro- 
mulgate and  enforce  official  grades  for  farm 
products  sold  in  these  eight  markets,  the  law 
empowers  the  commissioner  to  embargo  fruits 
and  vegetables  coming  into  the  State  whenever 
such  action  is  necessary  to  protect  Georgia 
growers. '° 

It  seems  to  be  intended  frankly  to  benefit  the 
Georgia  grower  at  the  expense  of  outsiders  and 
at  the  expense  of  the  Georgia  consumer. 

LEGAL  ASPECTS 

The  constitutional  status  of  many  of  the  laws 
described  in  this  part  of  the  report  has  not  as 
yet  been  clearly  determined  through  court  ac- 
tion. However,  a  number  of  tendencies  may 
be  briefly  noted.  As  shown  in  pages  51-52, 
taxes  may  be  found,  in  view  of  the  stated 
purpose  of  the  act,  to  be  unreasonable  and 
burdensome.  The  case  may  be  cited  of  the  city 
of  Duluth,  Minn.,  which  imposed  a  license  fee 
of  $25  per  day  on  transient  merchants.  In 
holding  this  fee  unreasonable  and,  therefore, 
invalid  the  Minnesota  Supreme  Court  said: 
"The  ordinance  is  not  concerned  with  the  busi- 
ness done,  nor  does  it  seem  to  have  any  reference 
to  the  cost  of  issuing  the  license  and  the  possible 
amount  of  police  supervision  required. "^^ 

The  constitutionality  of  the  various  laws  that 
give  preference  to  certain  merchant-truckers 

9  The  New  York  Packer,  October  22  and  October  29,  1938,  and  The 
Produce  News  (New  York),  November  19, 1938. 

10  Laws  of  1935,  no.  44,  pp.  369-72.  Sec.  8  reads  as  follows:  "Sec.  8. 
The  Commissioner  of  Agriculture  in  carrying  out  the  terms  of  this 
bill  shall,  in  addition  to  the  power  heretofore  given  him,  have  author- 
ity to  inspect  all  fruits,  vegetables  and  truck  crops  coming  into 
Georgia  markets  or  oflered  for  sale  within  the  State.  He  shall  have 
power,  and  is  hereby  directed,  insofar  as  is  possible,  to  protect  the 
Georgia  growers  and  consumers  of  fruits,  vegetables  and  truck  crops 
by  declaring  an  embargo  on  any  fruit,  vegetable  or  truck  crop  coming 
Into  this  State  when  the  supply  of  the  same  fruit,  vegetable  or  truck 
crop  grown  in  this  State  is  ample  for  the  markets  of  this  State  at  that 
time." 

"  City  of  IhUitih  v.  Rosenblum  (Supreme  Court,  Minnesota),  230 
Northwestern  830  (1930). 


seems  to  depend  largely  on  the  kind  of  preference 
granted.  Thus  laws  that  exempt  the  grower- 
trucker  from  certain  taxes  or  give  him  other  ad- 
vantages may  be  valid.  One  of  the  leading 
cases  in  this  field  has  to  do  with  a  license  tax 
imposed  on  the  business  of  refining  sugar  in 
Louisiana.  Farmers  grinding  and  refining  their 
own  sugar  were  exempted  from  the  tax.  The 
United  States  Supreme  Court  upheld  the  law 
saying  it  had  always  been  the  policy  of  Govern- 
ment to  exempt  producers  from  the  taxation  of 
the  methods  employed  by  them  in  getting  their 
produce  to  market.'^ 

On  the  other  hand,  laws  that  give  preference 
to  local  produce  and  those  that  place  a  tax  or 
other  burden  on  products  from  other  States 
have  been  repeatedly  thrown  out  by  the  courts.'^ 
In  general,  laws  prohibiting  or  placing  direct 
burdens  on  house-to-house  peddling  have,  where 
interstate  commerce  is  involved,  been  found 
invalid.^*  In  general,  these  laws  and  ordi- 
nances appear  to  be  constitutional  insofar  as 
they  give  exemptions  to  farmers  disposing  of 
their  own  product  but  are  invalid  when  they 
discriminate  against  the  products  of  another 
State. 

STATEMENT  OF  THE  PROBLEM 

The  questions  raised  by  these  attempts  to 
restrict  or  regulate  the  merchant-trucker  and  to 
limit  the  use  of  farmers'  markets  are  but  a  part 
of  larger  problems  arising  from  the  tremendous 
changes  that  have  resulted,  and  are  still  result- 
ing, from  the  growing  use  of  the  motor-vehicle. 
A  thorough  discussion  of  this  whole  matter  is 
clearly  beyond  the  scope  of  this  study.  We 
must  content  ourselves  here  with  a  brief  analysis 
of  the  more  important  aspects  of  the  restrictive 
legislation  that  has  been  described  in  this 
chapter. 

One  of  the  chief  incentives  leading  to  this 

12  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  8.  89  (1900). 

13  See  for  example:  Webber  v.  Virginia,  103  tJ.  8.  344;  Welton  v.  The 
State  of  Missouri,  91  tJ.  8.  275;  Ouy  v.  Baltimore,  100  U.  S.  434;  and 
Brown  v.  Maryland,  25  U.  8.  419. 

»  See  for  example:  Real  Silk  Hosiery  v.  Portland,  288  XJ.  8.  325 
(1925)  and  Robhins  v.  Shelby  County  Taxing  District,  120  V.  8.  489 
(1887).  A  recent  case  which  appears  to  uphold  such  local  restrictions 
is  Town  of  Green  River  v.  FrUler  Brush  Co.,  65  Fed.  Rep.  (2nd)  112 
(1933). 
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legislation  has  been  the  desire  of  existing  groups 
to  protect  themselves  from  new  forms  of  com- 
petition. The  merchant-trucker  is  an  innovator 
and  his  appearance  frequently  forces  a  drastic 
reorganization  of  the  distributive  machinery. 
He  competes  with  and  sometimes  short  cuts  the 
old,  established  middlemen  by  carrying  produce 
directly  from  the  farmer  to  the  processor,  the 
city  wholesale  market,  or  in  come  cases  directly 
to  the  retailer,  or  the  consumer.  The  middle- 
man's function  and  organization  may  be  gready 
modified,  or  he  may  not  even  survive. 

One  need  not  look  far  into  the  marketing  of 
most  agricultural  products  to  discover  abundant 
evidence  of  these  changes.  A  few  random  ex- 
amples may  be  given.  In  the  marketing  of 
fresh  fruits  and  vegetables  in  many  parts  of  the 
country  the  truck  has  superseded  the  railroad 
as  the  chief  transportation  agency.  Large  per- 
centages of  the  onion  crop  of  Massachusetts, 
the  peach  crops  of  Michigan  and  Illinois,  and 
the  citrus  fruits  of  Texas  are  moved  by  mer- 
chant-truckers. 

Merchant-truckers  sometimes  sell  through  es- 
tablished wholesalers  or  commission  merchants, 
but  sometimes  themselves  act  as  wholesalers  or 
jobbers. Occasionally  the  process  is  carried 
a  step  farther  and  the  produce  is  distributed 
direcUy  to  the  consumer  from  markets  or  from 
roadside  stands,  or  by  peddlers  from  house  to 
house,  thus  eliminating  the  established  retailer. 

Similar  changes  have  taken  place  in  the  mar- 
keting of  livestock  and  are,  at  present,  rapidly 
appearing  in  the  marketing  of  grain.  A  few 
years  ago,  hogs  and  catde  were  ordinarily 
bought,  assembled,  and  shipped  by  livestock 
buyers,  dealers,  or  cooperative  associations  lo- 
cated in  hundreds  of  small  railroad  towns. 
Some  of  this  business  has  passed  to  merchant- 
truckers  who  buy  the  animals  at  the  farm  and 
haul  them,  sometimes  over  long  distances,  to  the 
stockyards  in  large  cities. 

Similarly  the  small-town  grain  buyer  or 
cooperative  elevator  formerly  received  the  grain 
brought  in  directly  by  the  farmers,  often  stored 

"  On  the  marketuig  of  fruits  and  vegetables,  see  especially  Crow, 

W.  O.,  ■WHOLESALE  MARKETS  FOR  FRITITS  AND  VEGETABLES  IN  40 

CITIES,  U.  B.  Dept.  Agr.,  Cir.  No.  463  (Washington,  1938). 


it  for  a  time,  and  then  shipped  it  on  by  rail  to 
the  great  markets.  In  some  areas  of  the  Middle 
W est  the  merchant-trucker  is  now  rapidly  chang- 
ing this  procedure.  He  obtains  the  grain  from 
the  farm  and  transports  it  direcdy  by  truck  to 
the  large  storage,  processing,  and  shipping 
centers. 

The  legislation  described  in  this  section  is 
largely  restrictive  to  the  new  methods  of  market- 
ing and  is  protective  to  the  established  institu- 
tions. If  we  were  to  take  a  completely  laissez- 
faire  position,  we  would  condemn  the  bulk  of 
this  legislation  as  meddlesome  interference  with 
business  by  Government.  We  would  point  out 
that,  unless  hindered  by  repressive  legislation, 
teclinological  changes  constandy  alter  the  forms 
and  functioning  of  our  economic  machinery. 
The  stage-coach  drivers,  the  teamsters,  the  inn- 
keepers, and  the  canal  companies — the  "legit- 
imate" institutions — fought  the  introduction  of 
the  railroad.  Yet  the  railroad  won  because 
shippers  and  the  public  gave  it  their  patronage. 

So,  with  the  system  of  marketing  through 
merchant-truckers  and  farmers'  markets,  it 
might  be  said  from  the  laissez-faire  viewpoint, 
let  this  system  displace  the  older  one  to  the  ex- 
tent that  producers  find  it  profitable  to  sell 
their  products  in  this  way  and  retailers  and  con- 
sumers find  that  they  get  lower  prices  or  better 
service.  Much  has  been  made  of  the  wide  spread 
in  prices  between  the  farmer  and  the  consumer. 
Here  is  a  new  method  of  marketing  which  pre- 
sumably reduces  this  spread.  Then  let  us 
continue  to  put  our  faith  in  competition,  as- 
sume that  producers  and  consumers  know  their 
own  best  interests,  and  let  nature  take  its  course. 

Such  is  the  laissez-faire  position,  but  it  is  a  line 
of  reasoning  that  is  unacceptable  to  the  estab- 
lished dealers  and  which,  in  fact,  the  public  is 
no  longer  inclined  to  follow  without  critical 
examination.  Many  people  feel  that  the  new 
method  should  be  carefully  examined  to  make 
sure  that  its  displacement  of  the  old  will  result 
in  a  net  social  advantage.  After  such  examina- 
tion they  believe  the  State  should,  where  neces- 
sary, regulate  or  even  prohibit.  From  this  point 
of  view  let  us  examine  the  chief  argimients 
advanced  for  the  restrictions  on  local  and  inter- 
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state  trade  that  result  from  regulating  itinerant 
merchants  and  farmers'  markets. 

THE  ARGUMENTS  FOR  RESTRICTIVE  LEGISLATION 

The  licensing  and  regulation  of  the  itinerant- 
merchant  is  generally  deemed  necessary  to  pro- 
tect farmers,  dealers,  and  consumers  from  fraud. 
It  is  charged  that  merchant-truckers  give  short 
weight,  pay  with  worthless  checks,  and  are  gen- 
erally given  to  fraudulent  practices.  Instances 
of  dishonesty  can  be  cited,  but  no  study  has  been 
made  to  show  exactly  how  common  these  prac- 
tices are.  Those  who  defend  the  merchant- 
truckers  claim  that  most  of  them  are  honest  and 
reliable  and  cite  as  proof  that  growers,  retailers, 
and  consumers  must  on  the  whole  be  honestly 
dealt  with  or  they  would  not  continue  to  do 
business  with  the  merchant-truckers. 

Insofar  as  there  is  a  tendency  to  fraud  and  dis- 
honesty, licensing,  the  posting  of  bonds,  and 
other  regulations  may  be  necessary  for  the  pro- 
tection of  the  public.  As  the  merchant- trucker 
has  no  established  place  of  business,  and  may 
be  here  today  and  gone  tomorrow,  there  is 
probably  more  need  to  regulate  him  than  the 
man  with  an  established  place  of  business.  But 
this  is  an  administrative  problem,  which,  it 
appears,  could  be  successfully  handled  without 
placing  unreasonable  burdens  on  honest  itin- 
erants. 

Where  truckers  are  permitted  to  use  market 
facilities  and  to  sell  directly  to  jobbers,  retailers, 
or  consumers,  thus  competing  with  the  estab- 
lished local  merchants,  the  latter  often  complain 
that  it  is  unfair  to  let  the  truckers  use  a  market 
that  is  made  possible  and  is  financially  supported 
by  the  local  people.  The  answer  would  appear 
to  be  that  the  marketing  system  is  so  much  more 
efficient  when  all  the  produce  brought  into  a 
city  is  concentrated  in  one  market,  and  the  con- 
sumers, the  farmers,  the  retailers,  and  the  trade 
itself  are  so  much  benefited,  that  the  public 
interest  demands  that  truckers  be  given  a  place 
in  the  market.  They  should  pay  their  fair  share 
of  costs  and  fees,  of  course,  so  they  will  not  have 
an  artificial  advantage  over  the  established 
merchants. 

What  this  fair  share  may  be  is  a  subject  prop- 


erly open  to  earnest  discussion  by  those  who  are 
concerned  and  interested  in  the  problem.  The 
following  suggestions  are  submitted  for  consid- 
eration. 

(1)  Merchant-truckers  should  be  charged  a 
rental  for  the  facilities  provided  for  them,  suffi- 
cient to  pay  the  cost  of  those  facilities.  In  com- 
puting this,  allowance  should  be  made  for  the 
administrative  overhead  of  the  market  and  for 
the  fact  that  the  facilities  will  be  partially  empty 
during  a  part  of  the  year,  if  ample  space  is  to  be 
provided  for  the  peak  season. 

(2)  Fees  for  the  privilege  of  doing  business  and 
occupational  taxes  should  be  set  at  such  levels 
that  the  per  diem  amount  will  be  the  same  or 
virtually  the  same  for  the  merchant-trucker  as 
for  the  established  merchant  who  does  about  the 
same  daily  volume  of  business. 

(3)  Merchant-truckers  should  be  given  their 
choice  of  paying  rentals,  fees,  and  taxes  on  a 
daily,  weekly,  monthly,  quarterly,  or  annual 
basis,  in  order  that  they  may  take  full  advantage 
of  the  flexibility  of  action  and  the  flexibility  of 
schedule  that  the  motortruck  makes  possible 
At  the  same  time,  payments  on  a  daily  basis 
should  include  a  sum  sufficient  to  pay  for  any 
additional  costs  of  collection  made  necessary  by 
daily  collection;  and  the  same  rule  should  be 
applied  to  weekly,  monthly,  or  quarterly  pay- 
ments. 

A  complaint  frequently  made,  especially  by 
the  wholesalers  and  jobbers,  is  that  merchant- 
truckers  typically  bring  in  low-grade  produce 
and  reduce  prices  on  the  local  markets.  Al- 
though he  sometimes  handles  high-quality 
products,  there  has  been  a  tendency,  at  least  in 
certain  markets,  for  the  merchant-trucker  to 
bring  in  much  ungraded  or  lower  grade  com- 
modities whereas  the  railroads  have  retained  a 
considerable  share  in  the  transportation  of  the 
higher  grades.  However,  the  Bureau  of  Agri- 
cultural Economics  is  not  ready  to  accept  the 
proposition  that  movement  to  market  of  the 
lower  grade  produce  is  always  undesirable.  If 
lower  prices  for  the  produce  of  the  better  grades 
result  from  the  presence  of  poorer  grades  on  the 
market,  some  producers  and  possibly  some 
dealers  may  make  less  profit  from  the  sale  of  the 
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better  grades.  But  it  by  no  means  follows  that  it 
is  socially  desirable  to  prevent  the  merchant- 
trucker  from  carrying  the  lower  grade  produce  to 
market.  By  purchasing  this  produce  the  itin- 
erant merchant  may  help  the  producer  of  these 
products  to  dispose  of  them,  and  the  merchant- 
trucker  may  help  the  low-income  consumer  by 
making  available  to  him  fruits  and  vegetables 
that  are  cheap  and  wholesome. 

Closely  related  to  the  above  is  the  contention 
that  movements  by  trucks,  especially  of  fresh 
fruits  and  vegetables,  are  so  fluctuating  and 
unpredictable  as  to  demoralize  the  wholesale 
markets.^®  When  transportation  is  by  rail  the 
trade  is  kept  well  informed  of  shipments,  knows 
when  arrival  may  be  expected,  and  is  in  a 
position  to  take  the  risk  of  future  commitments. 
With  the  rise  of  truck  transportation  the  sta- 
bility of  the  market  has  been  rudely  shattered. 
The  merchant-truckers  are  often  uninformed  as 
to  market  conditions.  Like  the  saUing  vessels  of 
a  century  ago,  before  the  days  of  the  cable  and 
radio,  they  may  glut  the  m^arket  one  week  only 
to  leave  it  understocked  the  next.  Moreover, 
the  trucks  may  arrive  any  time  during  the  day 
or  night,  thus  causing  sharp  price  fluctuations 
within  a  given  day.  In  general,  this  instability 
appears  to  be  disadvantageous  to  the  established 
trade  and  probably  also  is  not  in  the  best 
interests  of  producers  and  consumers,  although 
individuals  may  occasionally  gain  from  it. 

But  here  again  one  may  seriously  doubt  that 
the  best  solution  is  suppression  of  this  new  mar- 
keting method.  At  least  before  such  action  is 
taken,  certain  other  remedies  for  the  present 
situation  merit  consideration.  Without  going 
into  the  details  of  such  plans  here,  it  should  be 
noted  that,  in  part,  the  present  chaos  is  due  to 
the  fact  that  we  are  in  a  period  of  rapidly 
changing  market  structure.  Periods  of  trans- 
ition are  almost  inevitably  unstable  and  dis- 
ruptive. Many  students  believe  that,  as  read- 
justments are  made  following  the  impact  of 
these  new  forces,  greater  stability  will  appear. 
This  will  be  greatly  facilitated  as  new  methods 

"  It  may  be  noted  that  this  is  a  charge  against  all  movement  by 
truck  not  just  by  the  merchant-trucker.  However,  the  merchant- 
trucker  as  the  least  organized  and  probably  the  least  well-informed 
element  must  bear  the  chief  responsibility. 


and  devices  for  collecting  and  disseminating 
market  information  are  developed.  More  care- 
ful regulation  of  markets,  especially  the  regula- 
tion of  hoiiTS  during  which  a  market  shall  be 
open  each  day,  wdth  the  stipulation  that  pro- 
duce to  be  sold  that  day  must  arrive  by  a  certain 
time,  may  be  effective  in  greatly  reducing  mar- 
ket fluctuations  within  a  single  day.  Finally 
the  merchant-trucker  may  be,  when  well- 
informed  of  market  conditions,  a  stabilizing 
rather  than  an  unsettling  influence.  His  great 
advantage  is  flexibility  of  movement.  Were 
his  activity  well  directed,  gluts  might  be 
broken  and  shortages  relieved  more  rapidly 
than  is  now  possible  under  the  usual  conditions 
of  rail  shipment. 

The  problem  of  the  peddler  who  hawks  his 
wares  in  the  street  or  goes  from  door  to  door  is 
a  rather  special  one.  In  many  cases  his  activity 
apparently  results  in  the  disposal  of  a  larger 
quantity  of  certain  commodities  than  would  be 
sold  without  his  efforts.  Thus  the  recent 
barring  of  pushcart  operators  in  New  York  was 
protested  by  wholesalers  and  jobbers  who 
claimed  that  consumption  was  reduced  by 
eliminating  a  market  oudet  which  was  well 
adapted  to  handle  highly  perishable  produce 
at  low  cost. 

There  is  also  the  question  of  whether  consumers 
want  this  type  of  marketing.  Sometimes  the 
hucksters'  prices  are  lower  than  those  of  the 
established  dealers.  Some  people  value  the 
convenience  of  being  able  to  buy  at  the  door  or 
in  the  street.  Others  consider  these  possible 
advantages  as  more  than  offset  by  the  trouble 
and  annoyance  often  caused  by  hucksters  and 
door-to-door  peddlers.  Where  a  clear  majority 
of  consumers  do  not  wish  this  service  probably 
they  ought  to  be  able  to  restrict  or  even  to  forbid 
it.  For  example,  in  the  model  community  of 
Greenbelt,  recently  established  just  outside  the 
District  of  Columbia,  the  residents  have  voted 
to  keep  out  hucksters  and  most  door-to-door 
venders  of  commodities. 

Finally  there  is  the  question  of  those  regula- 
tions which  restrict  trade  either  by  giving  prefer- 
ence to  local  merchant-truckers  or  by  placing 
special  impediments  on  those  from  a  distance. 
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Laws  that  give  preference  to  local  merchant- 
truckers  and  grower-truckers  appear  to  have  no 
more  justification  than  other  laws  that  limit  the 
market  in  order  to  give  local  advantage.  The 
gain  to  local  interests  is  offset  by  the  disadvan- 
tage to  those  in  other  parts  of  the  country  and 
the  consumer  stands  to  lose  because  he  must  buy 
in  a  more  limited  market. 

A  similar  conclusion  must  be  reached  in  re- 
gard to  local-preference  rules  in  connection  with 
farmers'  markets.  The  only  group  that  is  likely 
to  gain  from  limiting  the  farmers'  market  to 
growers  or  to  home  produce  is  the  established 
middleman,  but  in  many  cases  he  also  is  harmed 
for  such  regulations  commonly  limit  the  size  of 
the  market  and  drive  away  business. 

But  does  not  the  local  farmer  benefit  from 
being  given  a  privileged  position  on  the  nearby 
market?  Apparendy  some  farmers  believe  they 
gain  by  keeping  out  products  from  competing 
areas.  In  many  cases,  however,  the  regulations 
barring  distant  produce  from  particular  markets 
simply  force  truckers  to  sell  it  on  the  streets  or  to 
peddle  it  from  store  to  store.  This  may  lead  to 
more  unstable  conditions  than  would  exist  if 
the  distant  products  were  allowed  to  come  into 
the  regular  market  places.  Moreover,  in  the 
height  of  the  local  growing  seasons,  when  the 
local  farmer  has  the  most  to  sell,  such  regulations 
usually  have  no  value  because  distant  producers 
cannot  compete  with  the  local  ones.  In  the 
height  of  the  local  season,  the  local  grower  has  a 
surplus  to  sell  in  other  markets  and  wants  to  be 
restricted  as  little  as  possible.  Also  restricting 
the  use  of  particular  market  places  usually  makes 


it  necessary  to  provide  several  markets  in  each 
city,  although  in  most  cases  probably  one  would 
be  more  efficient.  It  is  doubtful  whether  the 
local  farmer  gains  much  by  most  attempts  at 
excluding  distant  products.  Where  such  at- 
tempts lead  to  retaliation  in  other  cities  or 
States,  he  may  suffer  further  disadvantage. 

Furthermore,  it  may  be  noted  that  the  market 
will  probably  be  a  relatively  small  one  if  out-of- 
State  produce  and  merchant-truckers  are  ex- 
cluded. This  may  be  disadvantageous  to  local 
farmers  for  it  may  mean  fewer  buyers.  In  gen- 
eral, the  larger  and  freer  the  market  the  more 
buyers  are  attracted  to  it.  Out-of-State  mer- 
chant-truckers bringing  in  loads  of  produce  are 
eager  for  a  back  haul.  If  permitted  to  come, 
they  may  relieve  the  market  of  a  surplus  by 
taking  back  with  them  those  products  which 
they  find  lowest  in  price. 

The  consumers  have  apparently  been  little 
considered  in  connection  with  these  preferences 
and  exemptions.  Insofar  as  these  laws  limit 
the  efficiency  of  the  market,  or  from  time  to  time 
help  to  hold  up  prices  or  prevent  good  food  from 
being  sold,  they  result  in  a  loss  to  the  consumers. 

We  may  conclude  that  regulation  and  licens- 
ing of  the  merchant-trucker  is  often  necessary 
and  justifiable.  On  the  other  hand,  excessive 
license  fees  and  restrictive  regulations  as  well  as 
preferential  treatment  to  local  interests  appear 
to  set  up  unnecessary  and  burdensome  restric- 
tions on  local  and  interstate  trade.  Finally 
preferential  treatment  of  local  interests  on 
farmers'  markets  appears  contrary  to  the  best 
interests  of  producers  and  consumers  generally. 
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BARRIERS  TO  INTERNAL  TRADE  IN   FARM  PRODUCTS 


Grades,  Standards,  and  Labeling 


Introduction 

In  the  fielx)  of  legislation  affecting  the  market- 
ing of  agricultural  products,  there  is  a  large  and 
important  group  of  laws  dealing  with  grading, 
packaging,  and  labeling.  Only  a  few  scattered 
instances  of  such  laws  were  to  be  found  on  the 
statute  books  25  years  ago,  but  since  then  there 
has  been  a  tremendous  growth  of  this  type  of 
legislation. 

State  grading  and  labeling  legislation. — 
Every  State  in  the  Union  now  has  legislation 
either  prescribing  grade  standards  for  at  least 
one  farm  product  or  requiring  or  authorizing 
their  establishment.  In  31  States,  laws  grant 
the  commissioner  or  board  of  agriculture  or 
some  other  State  agency  the  authority  to  set 
up  grade  standards  for  any  farm  product. 
Nine  other  States  grant  the  same  authority 
with  respect  to  any  fruit  or  vegetable.  In  34 
States  there  are  laws  applying  to  one  or  two 
specific  fruits  or  vegetables.  In  40  States  there 
is  egg  grading  and  labeling  legislation,  and  in 
20,  legislation  relating  to  grades  for  grain. 
Some  notion  may  be  gained  of  the  extent  as 
well  as  the  complexity  of  this  legislation  when 
it  is  realized  that  the  States  have  on  their 
statute  books,  at  present,  approximately  170 
separate  pieces  of  legislation  relating  to  the 
grading  and  labeling  of  farm  products. 

Federal  grading  and  labeling  legisla- 
tion.— The  Federal  Government  has  also  been 
active  in  this  field.  As  early  as  1902,  funds 
were  allotted  to  the  Bureau  of  Plant  Industry 
"to  investigate  the  varieties  of  wheat  ...  in 


order  to  standardize  the  naming  of  varieties 
.  .  .  as  an  assistance  in  commercial  grading." 
In  1906  the  same  Bureau  was  authorized  for 
the  first  time  to  carry  on  special  investigations 
in  the  grading  of  grain.  This  authority  has 
gradually  been  widened  to  the  point  where  each 
annual  appropriation  act  now  allots  funds  to 
the  Bureau  of  Agricultural  Economics  for  carry- 
ing on  research  in  grade  standards  and  promot- 
ing the  use  of  uniform  grades  for  farm  products 
generally.  In  addition,  there  are  12  acts  of 
Congress  that  contain  provisions  relating  to 
grading  and  labeling.^ 

Among  the  earliest  and  most  important  of 
these  Federal  acts  are  the  Cotton  Futures  Act 
of  1914  (revised  and  reenacted  in  1916),  the 
Grain  Standards  Act  of  1916,  and  the  Cotton 
Standards  Act  of  1923.  All  three  have  compul- 
sory features,  and  the  great  bulk  of  the  trading 
in  grain  and  cotton  is  carried  on  in  terms  of  the 
uniform  national  grades  established  by  the 
authority  of  these  acts.  Under  authority  granted 
in  the  Commodity  Exchange  Act  of  1936,  on 
April  1,  1939  Federal  grade  standards  will  be 
made  compulsory  for  futures  trading  in  butter. 
It  is  expected  that  one  result  of  this  will  be  the 
widespread  use  of  Federal  grades  in  all  types  of 
transactions  in  butter. 

Trading  in  other  agricultural  products  is  not 

1  These  12  acts  are:  Standard  Apple  Barrel  Act  of  1912;  Cotton 
Futures  Act  of  1914  (as  revised  and  reenacted  in  1916);  Grain  Stand- 
ards Act  of  1916;  Warehouse  Act  of  1916;  Cotton  Standards  Act  of 
1923;  Special  Appropriation  Act  of  May  17,  1928,  relating  to  the  pro- 
motion of  Federal  wool  grades;  Tobacco  Statistics  Act  of  1929;  Perish- 
able Agricultural  Commodities  Act  of  1930;  Export  Apple  and  Pear 
Act  of  1933;  Tobacco  Inspection  Act  of  1935;  Commodity  Exchange 
Act  of  1936;  and  Peanut  Stocks  and  Standards  Act  of  1936. 
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characterized  by  the  same  degree  of  uniformity, 
as  the  remaining  Federal  acts  having  grading 
provisions  either  provide  merely  for  the  voluntary 
use  of  Federal  grades  to  be  established  or  else 
affect  only  a  small  part  of  the  total  volume  of 
the  commodity  going  to  market. 

Need  for  grading  and  labeling  legisla- 
tion.— The  multiplication  of  laws  dealing  with 
the  grading  and  labeling  of  farm  products  has 
reflected  a  rapidly  growing  need.  As  the  market 
for  a  product  widens  and  seller  and  buyer  find 
themselves  farther  and  farther  apart,  buying  on 
personal  inspection  becomes  less  and  less  satis- 
factory as  a  method  of  doing  business  and  the 
need  for  a  system  of  objective  grades,  that  will 
furnish  a  common  language  for  buyer  and  seller, 
becomes  more  and  more  imperative.  As  pointed 
out  in  a  previous  publication  of  this  Department, 
"The  growth  of  large  terminal  wholesale  mar- 
kets, and  the  sale  of  farm  products  by  telegraph 
and  especially  by  futures  contract,  made  some 
system  of  uniform  grading  almost  indispensable 
for  the  marketing  of  the  most  important  farm 
products."  ^ 

Because  grain  and  cotton  were  the  first  farm 
products  in  this  country  to  be  traded  in  large 
volume  and  across  long  distances,  they  were  the 
first  to  be  traded  in  on  the  basis  of  grade.  In 
the  first  stage,  grain  and  cotton  exchanges  each 
formulated  their  own  sets  of  grades,  and  some 
grain-producing  States  established  State  grades. 
Although  this  was  much  better  than  having  no 
grades  at  all,  it  was  not  satisfactory.  In  at  least 
one  State,  the  official  grain  grades  were  redeter- 
mined every  year. 

In  the  resulting  confusion  it  is  not  surprising 
that  conflicts  among  the  States  broke  out.  For 
example,  the  cities  of  Duluth,  Minn.,  and  Su- 
perior, Wis.,  located  across  the  Saint  Louis  River 
from  one  another,  were  for  all  practical  purposes 
one  single  grain  market.  The  board  of  trade 
was  located  in  Duluth,  and  the  buying  and  sell- 
ing was  done  on  the  basis  of  Minn'^sota  grades. 
Over  half  of  the  warehouse  and  milling  capacity 
of  the  two  cities,  however,  was  in  Superior. 
Much  of  the  inspection  to  ascertain  grades  was 

«  National  Standards  for  Fann  Products,  U.  S.  Dept.  Agr.  Giro.  . 
No.  8  (Rev.  1935)  p.  1. 


done  on  the  Wisconsin  side  by  Minnesota 
inspectors.  Minnesota  inspectors  inspecting  in 
Wisconsin  were  outside  the  jurisdiction  of  the 
Minnesota  law,  and  Wisconsin  had  no  law  to 
regulate  them. 

Abuses  had  grown  out  of  this  situation.  The 
growers  were  being  systematically  defrauded  by 
short-weighting  and  undergrading.  As  a  reme- 
dy, the  Wisconsin  Legislature  enacted  a  law  in 
1905  setting  up  the  Superior  Grain  and  Ware- 
house Commission  to  supervise  the  merchandis- 
ing and  warehousing  of  grain  in  Superior. 
However,  not  content  with  remedying  the  evils 
that  existed,  the  legislature  forbade  the  use  of 
Minnesota  grades  in  connection  with  selling  and 
buying,  or  storing  grain  in  Superior.  Wisconsin 
grades  were  prescribed  instead.  A  war  for  the 
grain  trade  ensued,  between  the  Duluth  Board 
of  Trade  and  the  State  of  Wisconsin,  which  was 
ended  when  a  Federal  court  declared  the 
Wisconsin  statute  an  unconstitutional  interfer- 
ence with  interstate  commerce.^ 

The  multiplicity  and  confusion  of  conflicting 
private  and  State  grades  for  cotton  and  grain 
were  brought  to  an  end  by  the  enactment  of  the 
Cotton  Futures  Act  in  1914  (as  revised  and 
reenacted  in  1916),  the  Grain  Standards  Act  in 
1916,  and  the  Cotton  Standards  Act  in  1923. 

The  more  recent  development  of  grading 
legislation  for  eggs  and  for  fruits  and  vegetables 
reflects  the  great  broadening  of  markets  for  these 
products  that  resulted  from  the  commercial 
development  of  cold  storage  and  rapid  refriger- 
ated transportation.  It  became  possible  for 
great  cities  to  reach  out  across  the  breadth  of  the 
continent  for  their  supplies  of  these  commodities; 
and  conversely,  specialized  areas  of  intensive 
production  developed  at  long  distances  from 
their  markets.  Just  as  in  earlier  years  the  need 
for  grades  for  cotion  and  grain  had  been  keenly 
felt,  so  now  the  need  for  grades  for  fruits  and 
vegetables  became  urgent.  At  the  first  stage, 
private  and  local  grades  were  formulated. 
Later,  most  of  them  were  discarded  in  favor  of 
State  and  Federal  grades. 

Benefits  of  grading. — The  advantages  of 
standardization — that  is,  of  having  a  set  of 

'  aiobe  Elevator  Co.  v.  Andrew  et  al.,  144  Fed.  871  (1906). 
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commonly  accepted  grades — have  been  sum- 
marized as  follows:'*  First,  there  are  all  the 
advantages  of  having  a  common  language 
between  seller  and  buyer  and  other  financially 
interested  parties  such  as  banks  that  loan  money 
on  warehouse  receipts.  Contracts  can  be  made 
in  clear-cut  terms.  Many  disputes  are  avoided, 
and  a  solid  basis  exists  for  the  settlement  of 
those  which  do  arise.  Telegraphic  and  futures 
sales  would  be  practically  impossible  without  a 
system  of  commonly  accepted  grades.  The  use- 
fulness of  market  news  price  quotations  is 
greatly  enhanced  when  it  is  possible  to  refer  to 
definite  grades.  Intelligent  comparisons  of 
prices  in  different  markets  and  from  one  season 
to  another  are  made  possible.  In  the  second 
place,  there  are  the  advantages  that  are  derived 
from  the  physical  separation  of  the  product  into 
grades.  The  buyer  is  enabled  to  purchase  goods 
of  the  quality  he  desires,  unmixed  with  qualities 
he  does  not  want.  If  the  product  is  graded  at 
the  farm,  the  poorer  qualities,  which  will  bring 
lower  prices  and  wUl  not  stand  as  long  a  haul, 
can  be  sold  nearer  home  or  used  on  the  farm. 
Finally,  if  the  commodity  is  graded  all  the  way 
back  from  the  consumer  to  the  producer,  the 
producer  receives  a  fuller  reward  for  high  quali- 
ty and  his  incentive  to  produce  the  quality  that 
consumers  prefer  is  heightened. 

Standardization  of  containers. — ^The  first 
Federal  legislation  defining  a  standard  container 
was  enacted  in  1912,  when  Congress  passed  the 
Standard  Apple  Barrel  Act.  This  act  became 
obsolete  in  1916  when  the  Standard  Barrel  Act 
was  made  law.  The  Standard  Barrel  Act  of 
1916  is  stiU  in  full  effect.  It  prescribes  the  di- 
mensions of  the  standard  barrel  for  fruits,  vege- 
tables, and  other  dry  commodities.  It  also  pre- 
scribes the  dimensions  of  a  standard  barrel  for 
cranberries.  It  provides  for  one-third,  one- 
half,  and  tliree-fourth  barrels,  and  forbids  the  use 
of  nonstandard  barrels  in  connection  with 
transactions  in  fruits,  vegetables,  or  other  dry 
commodities.  The  Standard  Container  Act  of 
1916  estabhshes  standard  sizes  and  dimensions 
for  berry  boxes  and  certain  types  of  baskets  used 
in  marketing  fruits  and  vegetables.    It  forbids 

*  National  Standards  for  Farm  Products,  pp.  4-7. 


the  manufacture  for  shipment,  and  shipment,  in 
interstate  commerce,  of  nonstandard  berry  boxes 
and  certain  types  of  fruit  and  vegetable  baskets. 
The  Standard  Container  Act  of  1928  establishes 
standard  sizes  for  certain  other  types  of  baskets 
used  in  marketing  fruits  and  vegetables.  Among 
other  things,  the  act  requires  manufactvtrers  to 
have  specifications  for  such  types  of  baskets  ap- 
proved ;  forbids  manufacture,  sale,  and  shipment 
of  nonstandard  sizes  and  nonapproved  baskets; 
provides  for  seizure  of  nonstandard  sizes;  and 
makes  inoperative  aU  State  weight-per-bushel 
laws  so  far  as  fruits  and  vegetables  packed  in  bas- 
kets standardized  under  the  act  are  concerned. 

The  Standard  Barrel  Act  and  the  Standard 
Container  Act  of  1928  are  based  on  the  weights- 
and-measures  power  of  Congress  and,  therefore, 
apply  to  intrastate  as  well  as  interstate  transac- 
tions. The  Standard  Container  Act  of  1916 
applies  only  to  interstate  transactions. 

A  great  deal  of  legislation  has  also  been  en- 
acted by  the  States  defiming  standard  containers 
or  authorizing  some  State  official  or  State 
board  to  do  so.  All  of  the  States  except  four 
have  at  least  one  law  of  this  type  on  their  books. 
For  the  most  part  the  State  laws  deal  with  boxes 
and  crates,  which  are  not  covered  by  any  of  the 
Federal  Standard  Container  acts.  But  there  are 
rather  numerous  State  laws  that  deal  with  the 
same  types  of  containers  as  the  Federal  acts 
although  a  Federal  act  takes  precedence  over 
the  State  laws  if  it  is  based  on  the  weights-and- 
measures  power  of  Congress.  Some  room  for 
nonuniformity  is  left,  under  the  Standard  Con- 
tainer Act  of  1916,  since  that  act  applies  only  to 
interstate  transactions.  Nonuniformity  of  State 
container  laws  is  discussed  later  (see  pp.  75-77). 

Pure  food  and  drug  lavvs. — Closely  related 
to  packaging,  grading,  and  labeling  laws  are  the 
pure  food  and  drug  laws,  since  they  also  govern 
the  package  and  its  contents  on  the  way  to 
market.  A  large  degree  of  national  uniformity 
was  achieved  in  this  type  of  legislation  when  the 
Federal  Food  and  Drugs  Act  was  passed  in  1906  ^ 
and  most  of  the  States,  in  the  same  or  immedi- 


'  This  act  has  been  amended  6  times— in  1912,  1913,  1919,  1927,  1930, 
and  1935.  For  its  present  form,  see  21  V.  S.  C.  917  and  21  U.  S.  C. 
Sup.  Ill,  283. 
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ately  following  years,  enacted  laws  roughly 
parallel  to  the  Federal  act.  All  48  States, 
excepting  only  New  Mexico,  now  have  food-and- 
drug  legislation. 

Three  provisions  in  the  Federal  Food  and 
Drugs   Act   deserve   special   attention  here.® 

(1)  Any  food  is  declared  to  be  adulterated  and 
therefore  illegal  in  interstate  commerce — 

"First.  If  any  substance  has  been  mixed  and 
packed  with  it  so  as  to  reduce  or  lower  or  injuri- 
ously aflfect  its  quality  or  strength. 

"Second.  If  any  substance  has  been  substi- 
tuted wholly  or  in  part  for  the  article. 

"Third.  If  any  valuable  constituent  of  the 
article  has  been  wholly  or  in  part  abstracted. 

"Fourth.  If  it  be  mixed,  colored,  powdered, 
coated,  or  stained  in  a  manner  whereby  damage 
or  inferiority  is  concealed. 

"Fifth.  If  it  contain  any  added  poisonous  or 
other  added  deleterious  ingredient  which  may 
render  such  article  injurious  to  health.  .  .  . 

"Sixth.  If  it  consist  in  whole  or  in  part  of  a 
filthy,  decomposed,  or  putrid  animal  or  vege- 
table substance,  or  any  portion  of  an  animal 
unfit  for  food.  .  .  ." 

(2)  If  a  canned  food,  other  than  canned  meat ' 
and  canned  milk,  falls  below  the  standard  of 
quality,  condition,  and  fill  of  container  promul- 
gated for  it  by  the  Secretary  of  Agriculture,  the 
can  must  be  plainly  labeled  to  show  that  the 
food  contained  in  it  is  below  the  Federal  stand- 
ard. (3)  Labeling  provisions  in  the  act  not  only 
prohibit  false  labeling,  but  also  define  a  food  as 
misbranded,  and  therefore  illegal  in  interstate 
commerce,  if  it  be  in  package  form  and  "the 
quantity  of  the  contents  be  not  plainly  and 
conspicuously  marked  on  the  outside  of  the 
package  in  terms  of  weight,  measure,  or  numer- 
ical count." 

Most  of  the  State  food  and  drug  laws  are 
closely  patterned  after  the  Federal  act,  although 
they  frequently  deviate  from  it  in  the  phraseology 
of  some  of  the  provisions.  Many  States  also 
have  special  legislation  establishing  minimum 
standards  of  condition  and  quality  for  specific 


8  Sec.  7,  sec.  8,  par.  10,  and  sec.  8,  par.  14. 

'  Canned  meat  is  regulated  under  the  Meat  Inspection  Act  of  1907 
(34  Stat.  1260). 


products  such  as  sausage,  vinegar,  and  ice 
cream. 

The  Federal  Food  and  Drug  Administration 
has  been  active  in  enforcing  maximum  limits  on 
the  quantity  of  spray  residue  permitted  on 
fruits  and  vegetables  and  in  bringing  actions 
against  frost-damaged  or  artificially  colored 
immature  citrus  fruit,  and  against  wormy 
fruits,  especially  berries.  Since  January  1937, 
regulatory  work  has  been  carried  on  in  cooper- 
ation with  the  Bureau  of  Agricultural  Eco- 
nomics, to  eliminate  misgraded  and  otherwise 
misbranded  fresh  fruits  and  vegetables  from 
commercial  channels.  The  Administration  has 
also  given  particular  attention  to  adulteration 
and  misbranding  not  easily  recognized  by  con- 
sumers, for  example,  where  they  occur  in  canned 
foods. 

In  June  1938  the  Congress  passed  a  new  act, 
the  Federal  Food,  Drug,  and  Cosmetic  Act,^  to 
take  the  place  of  the  existing  law.  Insofar  as 
the  new  act  affects  foods,  however,  it  does  not 
become  effective  until  June  1939,  With  respect 
to  foods,  it  is  a  strengthened  and  expanded 
version  of  the  old  law,  following  the  same  main 
lines. 

Minimum  standards. — In  three  far  western 
States — California,  Arizona,  and  Colorado — 
legislation  has  been  enacted  which  sets  up  mini- 
mum standards  for  specified  fruits  and  vege- 
tables: 30  fruits  and  vegetables  are  covered 
by  the  California  act,  18  by  the  Arizona  law, 
as  1 2  by  the  Colorado  law.  This  legislation  for- 
bids the  sale  or  shipment  of  the  specified  fruits 
and  vegetables  produced  within  the  State  unless 
they  meet  the  specifications  of  the  minimum 
standards.  In  California,  out-of-State  produce 
is  forbidden  to  be  sold  within  the  State  unless  it 
meets  the  minimum  standards. 

Problems  and  Difficulties 

In  the  preceding  section  Federal  and  State 
grading,  labeling,  and  packaging  legislation, 
pure  food  and  drug  laws,  and  minimum-stand- 

»  52  Stat.  1040.  Ch.  IV  of  this  act  (sees.  401-6)  deals  specifically 
with  food.  For  a  concise  statement  of  the  differences  between  this 
act  and  the  old  one,  see  Digest  of  the  New  Federal  Food,  Drug,  and 
Cosmetic  Act,  multilithed  publication  of  the  Food  and  Drug  Admin- 
istration, dated  June  27,  1938. 
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ards  laws  have  been  briefly  surveyed.  It  is 
intended  now  to  give  particular  attention  to  the 
ways  in  which  such  legislation  may  hinder  the 
flow  of  agricultural  products. 

There  is  general  agreement  among  students  of 
marketing  that  grading,  labeling,  and  packaging 
laws  perform  an  important  service — in  some 
cases  a  well-nigh  indispensable  one — in  the  mar- 
keting process.  Nor  will  anyone  deny  the  bene- 
fits of  the  pure  food  and  drug  legislation  nor  of 
the  minimum  standards  acts.  It  remains  a 
worth-while  task,  nonetheless,  to  look  into  the 
way  this  mass  of  legislation  operates,  to  see 
whether  in  some  instances  it  may  affect  inju- 
riously the  flow  of  agricultural  products,  and,  if 
so,  under  what  circumstances.  The  ultimate  aim 
of  such  an  investigation  must  be  to  discover 
imperfections  and  to  discuss  possible  ways  in 
which  they  may  be  remedied,  in  order  that  the 
framework  of  law  within  which  marketing  is 
carried  on  may  be  made  as  nearly  ideal  as 
possible. 

NONUNBFORMITY 

In  studying  grading  laws  and  similar  legisla- 
tion from  this  point  of  view,  it  soon  becomes 
apparent  that  nonuniformity  of  grades  and 
standards  and  regulations  as  among  States  is  a 
potential  source  of  a  multitude  of  annoyances 
and  hindrances  to  trade  in  agricultural  products. 
Suppose,  for  instance,  that  each  State  should  set 
up  its  own  grade  specifications,  at  the  same  time 
making  it  compulsory  to  grade  and  label  all 
produce  sold  within  the  State  in  accordance  with 
those  specifications.  Great  confusion  would 
result.  Produce  packed  in  accordance  with  the 
regulations  of  one  State  would  have  to  be 
regraded  and  relabeled  before  it  could  be  sold 
in  another  State.  Diversions  from  one  large 
market  to  another  would  entail  the  costs  of 
regrading  and  repacking. 

Although  this  picture  is  fortunately  an  imag- 
inary one,  conditions  somewhat  resembling  it  do 
exist  in  some  parts  of  the  country  in  the  market- 
ing of  fruits  and  vegetables.  A  responsible  oflfi- 
cial  in  close  touch  with  the  marketing  of  fruits 
and  vegetables  says: 

"The  lack  of  uniformity  in  standardization 
requirements  of  various  States  constitutes  in 


itself  a  hindrance  to  interstate  trading.  No 
shipper  can  be  expected  to  be  familiar  with  the 
quality  and  marking  requirements  of  all  the 
States  to  which  he  may  ship." 

It  is  instructive  here  to  digress  for  a  moment 
in  order  to  trace  the  development  of  grade  stand- 
ards for  fruits  and  vegetables.  Until  about 
1910  there  were  no  State  nor  Federal  grades  for 
fruits  and  vegetables.  About  that  time  re- 
frigerated cars  for  shipment  of  fruits  and  vege- 
tables began  to  come  into  use  and  specialized 
areas  began  to  spring  up  in  the  Southern  and 
Western  States.  Whereas  the  fruit  and  vege- 
table industry  had  been  localized  in  large  degree, 
each  consuming  market  drawing  from  a  siur- 
rounding  area  within  the  radius  of  a  few  miles, 
it  now  rapidly  became  Nation-wide  in  character, 
with  producing  areas  finding  their  markets  half 
or  all  the  way  across  the  continent.  With  buyer 
and  seller  so  far  away  from  each  other,  the  need 
for  grades  was  evident.  Each  enterprising  pro- 
ducing section  took  the  initiative  and  established 
a  set  of  grades  for  its  own  produce.  Although 
this  did  provide  some  basis  for  trading  it  was 
not  adequate  to  meet  the  needs  of  a  Nation-wide 
market.  Great  confusion  still  existed.  The 
jumble  of  grade  standards  that  existed  before 
1916  has  been  graphically  described,  as  follows:  ^ 

"The  truth  is  that  up  to  the  date  of  the  organi- 
zation of  the  Food  Administration  there  was  not 
a  single  fruit  or  vegetable  for  which  definite 
grades  were  recognized  throughout  the  coun- 
try. .  .  . 

"The  writing  of  grade  specifications  was  little 
more  than  a  part  of  the  advertising  of  the  organi- 
zation or  district  which  issued  them.  The 
standards  set  in  the  literature  of  many  organiza- 
tions were  impracticably  high  and  were  'inter- 
preted' at  harvest  time  to  include  anything 
which  in  the  judgment  of  the  shipper  was  'a 
good  commercial  delivery.' 

"Local  pride  and  jealousies  did  much  to  retard 
real  progress  in  true  standardization.  There  was 
a  prevalent  idea  that  it  was  a  fine  thing  for  a 
community  or  organization  to  have  a  distinctive 


•  WEIXS  a.  SHEKMAN,  merchandizing  FRXniS  AND  VEGE- 
TABLES, Chicago  and  New  York,  A.  W.  Shaw  Company,  1928,  pp. 
178-179. 
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brand  and  a  separate  and  stricdy  local  standard. 
There  were  more  than  20  separate  valleys  and 
districts  shipping  boxed  apples  from  the  Rocky 
Mountains  and  Pacific  Northwest.  A  dozen  or 
more  varieties  were  grown  in  each.  Usually  3 
grades  or  qualities  were  shipped  of  each  variety. 
Worse  yet,  there  were  from  5  to  50  organizations 
operating  competitively  in  nearly  every  district. 
Each  had  its  distinctive  brands  and  often  its 
special  grade  specifications.  .  .  . 

"This  is  not  an  exaggerated  picture  of  the 
situation  which  obtained  in  1913-15.  .  .  . 
Local  pride  said:  'We  will  never  suflTer  our 
unparalleled  fruit  to  be  packed  and  sold  on  any 
such  low  standard  as  must  be  set  to  meet  the 
needs  of  the  growers  in  yonder  valley  over  the 
Divide,  where  they  have  multitudes  of  pests 
which  to  us  are  happily  unknown.'  " 

Gradually,  a  large  degree  of  order  has  been 
brought  out  of  this  chaos.  Between  1915  and 
1925  many  States  enacted  their  first  grading 
legislation  for  fruits  and  vegetables.  In  1917 
the  Federal  Department  of  Agriculture  began 
recommending  grading  standards  for  fruits  and 
vegetables,  and  the  list  of  such  standards  has 
steadily  lengthened  ever  since  until  now  prac- 
tically all  that  are  grown  on  a  commercial  scale 
have  been  provided  for.  The  establishment  of 
the  Federal  inspection  service  at  receiving  mar- 
kets in  the  same  year  and  the  extension  of  the 
service  to  shippers  at  shipping  points  in  1922 
have  necessarily  exerted  a  constant  pressure 
toward  the  use  of  well  defined,  practicable, 
and  uniform  grades. 

The  present  situation,  therefore,  represents  a 
much  closer  approach  toward  uniformity  than 
existed  25  years  ago.^°  Aside  from  a  very  few 
outstanding  exceptions.  State  or  Federal  grades 
have  been  substituted  for  private  grades  spon- 
sored by  local  groups.   This  has  greatly  facili- 

10  A  very  useful  summary  and  analysis  of  State  fruit  and  vegetable 
grading  and  labeling  legislation  is  presented  in  Present  Status  of 
State  Legislation  in  the[United  States  As  It  Relates  to  the  Standardiza- 
tion of  Fresh  Fruits  and  Vegetables,  mimeographed  publication  of  the 
Bureau  of  Agricultural  Economics,  tl.  S.  Department  of  Agriculture, 
December  1938.  A  compilation  of  State  laws  governing  the  marlset- 
ing  of  eggs  may  be  found  in  Egg  Legislation  and  Grades  in  the  United 
States,  compiled  by  a  special  committee  of  the  National  Association 
of  Marketing  Officials  (mimeographed,  Connecticut  Department  of 
Agriculture,  State  Office  Building,  Hartford,  Coim.,  December 
1935). 


tated  trading  and  has  made  possible  the  develop- 
ment of  specialized  producing  areas  distant  from 
market. 

But  from  the  viewpoint  of  interstate  trade,  the 
nonuniformity  that  now  exists  is  more  serious 
than  formerly.  The  competition  for  markets 
has  led  some  States  to  make  grading  compulsory. 
Many  producers  have  believed  that  if  all  produce 
shipped  from  their  State  were  well  graded  ac- 
cording to  a  strict  standard  and  were  plainly 
marked  according  to  grade,  it  would  win  a  com- 
manding position  in  the  markets  where  it  is  sold. 
In  some  States  the  legislatures  have  accordingly 
enacted  legislation  requiring  all  produce  to  be 
graded  according  to  the  official  State  grades. 
It  has  then  been  deemed  necessary  to  require 
produce  shipped  into  the  State  to  also  be  graded 
in  accordance  with  these  State  standards  in 
order  to  protect  home-grown  produce  from  com- 
petition with  less  well-graded  produce  from  out- 
side the  State.  Any  State  grade  definitions  or 
packing  or  marking  requirements  which  differ 
in  any  way  from  those  required  in  other  States 
lead  to  some  degree  of  interference  with  the 
flow  of  goods  into  that  State. 

The  degree  of  interference  that  may  occur 
varies  from  State  to  State.  In  1933,  Ohio  en- 
enacted  a  law  requiring  packages  of  fresh  fruits 
and  vegetables  to  be  marked  with  the  grade  ac- 
cording to  United  States  standards  or  with  the 
words  "Growers  Grade."  In  practice,  any  es- 
tablished State  grade  or  private  brand  is  per- 
mitted as  a  marking.  The  chief  effect  of  the 
law  is,  therefore,  to  cause  a  great  number  of 
packages  to  be  marked  "Growers  Grade"  that 
would  otherwise  be  offered  for  sale  without  any 
grade  marking.  The  degree  of  interference 
caused  by  the  Ohio  law  may  be  measured  by 
the  expense  and  trouble  entailed  in  marking  a 
large  volume  of  containers  with  the  words 
"Growers  Grade." 

The  legislature  of  the  State  of  New  York  en- 
acted in  1937  a  law  requiring  all  packages  of 
fruits  or  vegetables  shipped  into  the  State  to  be 
marked  according  to  United  States  grades.  In 
this  case  the  local  grower  in  New  York  State  was 
not  required  to  mark  the  grade  of  his  fruits  and 
vegetables.   Many  growers  in  nearby  States 
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considered  this  as  discrimination.  The  law  was 
repealed  in  the  1938  session  of  the  legislature, 
before  active  enforcement  had  begun. 

A  Louisiana  act,  passed  in  1934,  requiring  all 
farm  products  raised  in  the  State  to  be  graded 
and  labeled  in  accordance  with  Federal  stand- 
ards before  being  shipped,  whether  to  home  mar- 
kets or  out-of-State  markets,  is  particularly  ex- 
acting with  respect  to  produce  shipped  into  the 
State.  The  State  Market  and  Warehouse  Com- 
mission is  authorized — 

"To  prohibit  the  shipment  into  the  State  of 
Louisiana  .  .  .  any  farm  products,  fruits,  or 
vegetables  and  the  offering  for  sale  of  same 
without  the  said  farm  products,  fruits,  or  vege- 
tables having  first  been  inspected  and  classified 
according  to  the  rules,  ordinances,  and  regula- 
tions as  adopted  by  the  State  Market  and  Ware- 
house Commission."  " 

It  is  reported  that  Louisiana  has  been  requiring 
certificates  of  inspection  with  shipments  of  po- 
tatoes out  of  Maine.  This  requirement  has  been 
easy  to  meet  because  the  potato-producing  area; 
in  Maine  are  very  important  commercial  arc  s 
and  inspectors  are  available  in  practically  every 
area  where  potatoes  are  shipped  in  any  quantity. 
It  is  also  reported  that  the  law  has  been  adminis- 
tered with  discretion  and  that  care  has  been 
taken  not  to  interfere  seriously  with  interstate 
commerce.  It  is  easy  to  see  that  a  very  serious 
handicap  to  out-of-State  produce  could  be 
created  by  unwise  regulations  by  the  State 
board. 

An  Indiana  law,  enacted  in  1935,  requires 
fresh  fruits  and  vegetables  sold  or  offered  for 
sale  within  the  State  to  be  graded  and  labeled 
in  accordance  with  Federal  grades;  or,  if  origi- 
nating outside  the  State,  with  the  grades  of  the 
State  of  origin,  providing  these  are  at  least  as 
strict  as  the  Federal  grades.  The  law  further 
requires  fruits  and  vegetables  shipped  into  the 
State  to  be  "accompanied  by  a  certificate  show- 
ing that  such  fruit  or  vegetables  comply  in  all 
respects  with  the  requirements  of  the  State  and 
Federal  laws  and  the  rules  and  regulations 
issued  thereunder.  .  .  ."   No  appropriation  has 

11  Louisiana,  Laws  of  1934,  Act  No.  223,  sec.  2  (d). 


ever  been  made  specifically  for  enforcement  of 
the  law,  and  at  present  it  is  a  dead  letter. 

In  the  four  cases  just  mentioned,  the  threat 
to  the  flow  of  farm  products  has  not  material- 
ized; but  in  some  Western  States  substantial 
hindrances  actually  exist. 

Montana  requires  fruits  and  vegetables  to  be 
graded  and  labeled  in  accordance  with  its  own 
grade  standards.  These  are  based  on  the  Fed- 
eral grades,  but  differ  from  them  in  several 
details.  In  the  case  of  Washington  apples, 
the  official  apple  grades  (excepting  "Orchard 
Run")  of  that  State  are  recognized  by  Montana. 
It  is  reported  that  Montana  has  been  enforcing 
its  official  State  grades  by  stopping  all  trucks 
entering  the  State  with  loads  of  fruits  or  vege- 
tables. The  produce  is  inspected  and  an  inspec- 
tion fee  is  charged,  whether  or  not  a  Federal- 
State  inspection  certificate  accompanies  the 
produce.  If  the  produce  is  found  not  to  be 
marked  in  accordance  with  the  official  grade 
designation  (except  in  the  case  of  Washington 
apples),  it  must  be  relabeled.  From  a  neighbor- 
ing State  it  is  reported  that: 

".  .  .  they  (Montana)  refuse  to  admit  produce 
even  when  accompanied  by  Federal  certificates 
covering  the  lot  except  after  making  inspection 
of  their  own  for  which  they  make  a  charge." 

An  official  in  another  neighboring  State  says: 

"It  is  my  understanding  that  when  a  load  of 
fruits  or  vegetables  arrives  at  the  Montana  State 
line,  even  though  they  carry  the  inspection  cer- 
tificate of  (our)  State,  issued  under  our  joint 
Federal  and  State  set-up,  they  must  be  again 
re-inspected  and  another  charge  made  for 
the  inspection  by  the  Montana  people." 

And  again  the  lack  of  uniformity  is  stressed  as 
follows : 

"On  commodities  such  as  peaches  and  can- 
taloupes, which  are  marked  according  to  (our 
own)  standards  in  this  State,  they  (Montana) 
insist  that  the  grades  be  marked  according  to 
U.  S.  Standards.  This  of  course  requires  a 
duplication  of  the  markings  and  causes  con- 
siderable confusion  to  truckers  hauling  into 
(Montana)." 
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The  multiplicity  of  the  barriers  that  would  be 
put  in  the  way  of  interstate  trade,  if  every  State 
tried  seriously  to  impose  its  own  grade  stand- 
ards upon  all  brought-in  fruits  and  vegetables, 
can  be  glimpsed  in  the  following  quotation: 

"Oregon  does  not  recognize  Washington 
combination  grades  of  potatoes  which  call  for 
a  minimum  of  50  percent  U.  S.  No.  1.  Such 
shipments  must  be  marked  U.  S.  No.  2  if  for 
shipment  into  Oregon.  Montana  and  Cali- 
fornia do  not  recognize  all  of  our  Washington 
State  apple  grades  or  some  of  our  combinations 
of  these  grades.  Also  our  State  does  not  have 
some  of  the  grades  for  apples  which  are  recog- 
nized in  their  own  States.  For  instance, 
Montana  recognizes  a  'Cooker'  grade  which 
this  State  does  not." 

California  prescribes  minimum  standards  for 
30  different  fruits  and  vegetables.  California- 
grown  fruits  and  vegetables  that  fail  to  meet 
these  minmum  standards  may  not  be  sold  within 
the  State,  nor  may  they  be  shipped  out. 
Similarly,  out-of-State  produce  that  fails  to 
meet  the  standards  is  not  permitted  in  Cali- 
fornia markets.  The  minimum  standard  for 
avocados  is  said  to  require  such  a  high  oil 
content  that  it  would  be  impossible  for  Florida- 
grown  avocados  to  meet  it.  The  minimum 
standard  for  potatoes  specifies  freedom  from 
hollow  heart,  whereas  the  Federal  standard 
specifies  only  that  potatoes,  to  be  of  No.  1 
grade,  must  be  free  from  damage  caused  by 
hollow  heart;  or  to  be  of  No.  2  grade,  free  from 
serious  damage  caused  by  hollow  heart.  Ac- 
cording to  a  letter  from  a  marketing  official — 

"a  lot  of  U.  S.  No.  1  potatoes  might  theoretically 
fail  to  meet  the  requirements  of  the  (Califor- 
nia) standardization  law  because  of  the  presence 
of  hollow  heart.  Some  years  ago  several  cars 
of  Oregon  U.  S.  No.  2  Russet  potatoes  were 
condemned  in  Los  Angeles  by  the  State  stand- 
ardization authorities  and  required  to  be  re- 
sorted because  of  the  presence  of  a  degree  of 
hollow  heart  which,  while  permitted  in  the 
U.  S.  No.  2  grade  was  not  allowed  by  the  State 
law." 

The  greatest  amount  of  trouble  seems  to  arise 


over  shipments  of  apples  into  the  State  from 
Washington.  The  Washington  grade  standard 
for  apples  does  not  take  condition  into  account, 
whereas  the  California  standard  does.  In 
addition,  the  California  standard  is  more 
strict  for  some  defects  than  the  Washington 
standard,  and  vice  versa.  Very  frequently, 
therefore,  Washington  apples  brought  into 
California  have  to  be  regraded  and  relabeled. 

California,  like  Montana,  stops  trucks  at  the 
border  for  inspection,  and  like  Montana,  does 
not  recognize  certification  from,  other  States. 
This  causes  considerable  annoyance  to  shippers. 
The  manager  of  a  shipping  association  says: 

"If  a  car  or  truck  of  merchandise  is  inspected 
in  (our  State)  and  shipped  to  California,  the 
fact  that  it  is  inspected  in  (our  State)  does  not 
mean  a  thing  if  the  California  authorities 
decide  to  reinspect  (the)  same,  and  in  view  of 
the  fact  that  their  State  regulations  are  different 
from  (ours)  it  is  a  simple  matter  to  find  cars  or 
trucks  out  of  grade  which,  in  that  case,  always 
causes  a  loss  to  the  grower  or  shipper." 

The  State  of  Maine  has  set  up  a  "Utility" 
grade  for  its  potatoes  which  has  met  with  dis- 
favor in  some  States.  For  instance,  the  Penn- 
sylvania Bureau  of  Markets  recommended  that 
consignees  of  these  potatoes  in  Pennsylvania 
retag  them  as  "Unclassified"  when  offering 
them  for  sale. 

The  strict  Pennsylvania  law  on  marking 
potatoes  is  reported  to  have  caused  some  diffi- 
culty to  growers  of  New  York  when  marketing 
in  Pennsylvania. 

Standard  container  acts. — Laws  regulating 
the  dimensions  and  other  details  with  regard 
to  the  containers  in  which  produce  is  shipped 
also  afford  some  instances  of  nonuniformity. 

In  passing,  it  may  be  noted  that  five  States 
retain  on  their  statute  books  standard  barrel 
laws  that  are  at  variance  with  the  Federal 
Standard  Barrel  Act.  The  Federal  act,  being  a 
weights-and-measures  law,  applies  to  interstate 
and  intrastate  commerce  alike.  It  therefore 
supersedes  State  legislation.  The  State  laws  are 
nevertheless  worth  attention  as  an  example  of  the 
lack  of  uniformity  that  would  exist  were  there 
no  Federal  law.   As  table  5  shows,  there  is  a 
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17-percent  variation  in  the  required  cubical  con- 
tents of  the  standard  barrels  which  are  defined 
in  terms  of  cubical  content,  and  an  even  greater 
variation  in  the  cubical  contents  of  those  which 
are  defined  by  dimension. 


Table  5. — Comparison  of  Federal  and  State  stand- 
ard barrel  specifications 


standard  barrel  of— 

Cubi- 
cal 
con- 
tent 

Diam- 
eter of 
head 

Cir- 
cumfer- 
ence of 
bulge 

Length 

of 
stave 

Maxi- 
mum 
thick- 
ness of 
staves 

United  States  

Delaware.-   

Cubic 
inches 
7, 056 
I  5, 914 
7,000 

Inches 
17)^ 

Inches 
64 

Inches 
28}^ 

Inches 
0.4 

Maine                  -  -- 

Ohio  

17H 
16H 
17J4 

66 
58.1 
3644 

28H 
27H 

28V« 

Maryland  ^   

Missouri  

1 11  pecks  dry  measure. 

"  Maryland  also  has  a  standard  apple  barrel  with  the  same  dimen- 
sions as  the  United  States  standard  barrel. 
3  Inside  measurement. 


Crates  and  boxes  remain  undefined  by  Federal 
action,  and  the  lack  of  uniformity  of  State 
standards  in  this  field  is  startling.  For  example, 
there  are  15  different  sizes  of  cantaloup  crates 
defined  by  State  standards,  and  of  these  5  are 
defined  according  to  inside  length  in  one  group 
of  States  and  according  to  outside  length  in 
another.  There  are  two  slightly  diff"erent  sizes 
of  "Standard  fiat",  two  slightly  different  sizes 
of  "Standard  crate",  and  three  slightiy  different 
sizes  of  "Pony  crate."  Of  apple  boxes  there 
are  seven  kinds,  four  of  which  are  only  slightly 
different  from  one  of  the  three  others.  For 
example,  in  10  States  the  standard  apple  box  is 
lOji  inches  by  11^  inches  by  18  inches  (inside 
measurement),  but  in  Idaho  it  is  lOji  inches 
by  11)2  by  18}i.  Many  similar  examples  could 
be  cited. 

As  far  as  known,  this  lack  of  uniformity  in 

"  Federal  and  State  legislation  regulating  the  dimensions,  etc.,  of 
containers  is  described  in  detail  in  a  mimeographed  publication  of 
the  U.  S.  Dept.  Agr.,  Bur.  Agr.  Econ.,  entitled  "Summary  of  Fed- 
eral and  state  Laws  Pertaining  to  Containers  for  Fruits  and  Vege- 
tables," dated  March  1938.  Laws  defining  standard  weights  per 
bushel  or  prescribing  the  imits  of  measurement  to  be  used  in  lieu  of 
standard  weights  are  summarized  in  another  mimeographed  publica- 
tion of  the  same  Bureau,  entitled  "Synopsis  of  Federal  and  State 
Laws  Relating  to  Legal  or  Standard  Weights  per  Bushel  and  the 
Sale  of  Fruits  and  Vegetables."   tin  process.) 


State  Standards  for  containers  has  thus  far  not 
acted  as  a  barrier  to  interstate  commerce  ex- 
cept in  one  instance  because,  except  for  that 
instance.  State  container  standards  are  volun- 
tary and  are  intended  only  for  shipments  out 
of  the  State.  They  are  not  applied  to  receiving 
markets. 

The  exception  occurred  when  Oregon  made 
its  berry-box  standards  compulsory  for  boxes 
shipped  out  of  the  State  and  California  declared 
such  boxes  illegal  for  sale  of  berries  within 
California.  Here  again,  as  in  grading  regula- 
tions, it  is  the  combination  of  compulsory  use 
of  official  standards  with  nonuniformity  of 
standards  among  States  ^vhich  makes  serious 
difficulty  for  interstate  commerce. 

Closely  allied  to  the  standard-container  laws 
are  the  standard-weights-and-measures  laws. 
An  interesting  example  of  conflict  between 
State  laws  occurred  recendy  when  the  State  of 
Pennsylvania  prescribed  standard  dimensions 
for  peck  and  bushel  sacks  to  be  used  by  growers 
in  Pennsylvania  when  marketing  their  potatoes, 
and  Ohio  authorities  refused  to  recognize  these, 
because  according  to  the  Ohio  law  a  bushel  of 
potatoes  means  60  pounds  of  potatoes,  and  a 
peck  means  15  pounds.  The  two  laws  are  in 
conflict  because  in  one  the  bushel  is  defined 
in  terms  of  dry  measure,  and  in  the  other  it  is 
defined  in  terms  of  weight. 

Two  States — Utah  and  Montana — require 
fruits  and  vegetables  shipped  into  the  State 
to  be  in  new,  clean  containers.  Arizona  re- 
quires that  they  be  in  new  or  clean  containers 
and  requires  them  to  be  accompanied  by  an 
inspection  certificate. 

There  is  considerable  discussion  at  present 
regarding  the  possible  dangers  in  the  repeated 
use  of  containers.  It  has  been  the  usual  prac- 
tice for  nearby  produce  to  be  hauled  to  market 
in  old  boxes,  crates,  and  baskets;  and  the  regu- 
lations of  Montana,  Utah,  and  Arizona  repre- 
sent a  departure  from  customary  methods.  In 
the  case  of  Montana,  at  least,  the  regulations 
concerning  the  use  of  new  boxes  have  aroused 
criticism.  An  official  of  a  neighboring  State 
complams  in  a  letter  that  Montana's  "interpre- 
tation of  new  boxes  at  times  has  been  .  .  . 
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unfair.  Recently  they  held  that  boxes  that  had 
held  apples  loose  in  storage  and  that  had  been 
used  for  picking  were  not  new  boxes." 

In  selecting  a  number  of  examples  of  non- 
uniformity,  the  purpose  has  been  not  to 
criticize  the  States  involved,  but  to  call  atten- 
tion to  concrete  situations  that  actually  exist. 
These  examples  demonstrate  that  nonuniformity 
can  create  serious  handicaps  to  interstate  trade. 
On  pages  83-84,  possible  ways  are  discussed 
in  which  a  greater  degree  of  uniformity  might 
be  brought  about  without  losing  the  benefits  of 
legislation  regarding  grading,  marking,  and 
packaging. 

CHOICE  OF  REQUIREMENTS 

When  producer  groups  turn  to  their  State  to 
set  up  and  enforce  grade  standards  they  are 
naturally  interested  in  having  standards  set 
up  that  will  give  them  the  greatest  advantage 
possible  over  competing  products.  Even  with- 
out any  deliberate  intention  to  favor  their  own 
product,  local  groups  would  tend  to  think  of  a 
proper  standard  as  one  that  contained  strict 
requirements  for  those  characteristics  in  which 
the  local  product  excels  and  less  stringent 
requirements  for  characteristics  in  which  the 
local  product  is  less  outstanding. 

In  a  few  cases  where  there  is  an  important 
group  of  producers  in  a  State  which  also  imports 
substantial  quantities  of  the  product  they  raise, 
a  practice  has  grown  up  that  must  be  regarded 
even  more  seriously  than  the  existence  of  non- 
uniformity.  This  is  the  more  or  less  deliberate 
use  of  marketing  regulations  to  hinder  out-of- 
State  products  from  reaching  State  markets, 
or  to  place  them  at  a  disadvantage  in  the  home 
markets.  This  point  of  view  is  reflected  in  the 
words  of  one  official  as  follows: 

"Before  we  started  to  'tighten  up',  and  have 
border  inspection  stations  for  fruits,  vegetables 
and  other  agricultural  products,  surrounding 
States  were  using  (our  State)  as  a  dumping 
ground  for  their  inferior  products,  at  a  cut 
price,  .  .  .  very  much  to  the  disadvantage  of 
(our  growers). 

"One  example  is  the  fact  that  (an  adjoining 
State),  a  few  years  ago,  and  especially  during 


years  of  high  prices,  would  grade  its  potatoes 
and  truck  their  culls  and  No.  2's  into  (out  State), 
and  ship  their  No.  I's  to  Eastern  markets, 
with  the  result  that  the  low  price  they  made  on 
these  culls  completely  demoralized  the  market 
for  (our)  growers.  The  same  thing  would  be 
true  in  regard  to  our  apple  producers  ...  if 
the  practice  were  not  checked.  (Two  neigh- 
boring States)  would  flood  our  State  with  cull 
apples,  depressing  our  apple  market.  Some 
years  ago  this  made  little  difference,  as  our  .  .  . 
apples,  of  the  better  grade,  found  a  ready  market 
in  New  York,  at  a  profitable  price.  Gradually, 
however,  we  have  lost  this  market  to  Eastern 
growers,  who  have  a  cheaper  freight  rate,  with 
the  result  that  we  are  compelled  to  find  a  local 
market." 

Choice  of  grade  specifications. — One  way 
of  using  grading  legislation  to  place  out-of-State 
products  at  a  disadvantage  is  to  set  up  require- 
ments for  the  top  grade  or  grades  that  can  be 
met  only  by  produce  raised  within  the  State. 

In  1936,  the  Rhode  Island  Bureau  of  Markets, 
under  authority  of  the  State  general  farm  prod- 
ucts grading  law,  established  a  grade  for  eggs 
to  be  known  as  "Rhode  Island  Special  Eggs." 
Not  only  must  eggs  meet  the  strictest  candling 
tests  for  quality  before  they  may  be  sold  as 
"Rhode  Island  Specials,"  but  they  must  have 
been  laid  in  Rhode  Island.  Eggs  meeting  the 
same  quality  tests  cannot  be  sold  as  "Rhode 
Island  Specials"  if  they  were  laid  outside  the 
State. 

The  State  regulations  do  not  prohibit  the  sale 
of  eggs  graded  according  to  the  Federal  grades, 
under  which  eggs  laid  outside  the  State  and 
meeting  the  same  candling  requirements  as 
"Rhode  Island  Specials"  could  be  sold  as  U.  S. 
Specials.  Nevertlieless,  Federal  egg  grades  are 
not  in  common  use  in  Rhode  Island.  The 
Bureau  of  Markets  says: 

"In  Rhode  Island  we  have  three  grades  of 
eggs;  .  .  .  'Rhode     Island    Specials',  Fresh 
eggs  .  .  .,  and  eggs  that  are  not  fresh  .  .  . 
***** 


13  Pp.  19  and  25,  Ehode  Island  Egg  Quality  Program,  Bureau  of 
Markets,  Bull.  No.  2.   Providence,  R.  I.,  December  1936. 
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"Consumers  desiring  the  very  best  egg  obtainable 
should  demand  a  'Rhode  Island  Special.'  This  is  the 
highest  grade  of  egg  sold  in  Rhode  Island.  'Rhode 
Island  Specials'  must  be  produced  in  Rhode  Island,  of 
the  highest  quality,  and  of  a  greater  average 
weight  per  dozen,  packed  in  cartons  by  Rhode 
Island  producers  and  producers'  cooperative 
associations,  sealed  by  the  New  England  Quality 
label  and  under  direct  supervision  of  the  State 
Bureau  of  Markets.   [Italics  ours.] 

"The  second  grade  of  eggs  in  Rhode  Island  is 
commonly  known  as  a  'fresh'  egg.  This  egg  may 
or  may  not  be  produced  in  Rhode  Island,  but 
TUMst  meet  rigid  requirements  as  to  quality. 
Terms  such  as  selected,  fancy,  nearby,  new- 
laid  and  guaranteed  used  in  connection  with 
a  sale  of  eggs  must  meet  the  requirements  of  the 
grade  of  'fresh.' 

"Eggs  which  fail  to  meet  requirements  of  the 
grade  of  'fresh'  must  be  sold  simply  as  'eggs.' 
WTien  a  consumer  observes  no  descriptive  term 
in  connection  with  a  sale  of  eggs  he  can  be 
assured  such  eggs  in  all  probability  are  not 
fresh." 

In  setting  up  and  strictly  enforcing  quality 
grades  for  eggs,  the  Rhode  Island  authorities 
are  unquestionably  doing  the  consumers  in 
Rhode  Island  a  service,  by  enabling  them  to  be 
sure  of  getting  the  very  highest  quality  egg  if  they 
ask  for  it.  There  is  nevertheless  the  inference  in 
the  quotation  just  given  that  the  grading  system 
has  been  dra\\-n  up  in  such  a  way  as  to  give 
Rhode  Island  producers  an  advantage  over 
those  producers  in  other  States  who  can  also 
produce  eggs  of  the  highest  quaUty.  The  Bureau 
of  Ivlarkets  has  repeatedly  laid  stress  on  its  work 
in  maintaining  high  prices  for  Rhode  Island 
products.  In  his  1935  report,  speaking  of  the 
egg  quality  improvement  program,  the  Ctiief  of 
the  Bureau  wote,  "The  \vork  has  been  rigidly 
carried  on  this  year  and  we  believe  that  it  has 
resulted  in  sustained  markets  for  Rhode  Island 
products  .  .  ."  The  annual  report  of  the 
Rhode  Island  Department  of  Agriculture  for 
1936  points  out  that  "The  improved  methods  of 
production  on  western  farms  and  modem  trans- 
portation facilities  have  made  it  necessary  that 
we  set  our  stamdard  higher  in  order  to  hold  our 


o\\'n  market  for  our  o\\'n  eggs."  In  February 
1938  that  department  reported — 
"Rhode  Island  'Special'  eggs,  produced  Ln 
Rhode  Island,  packed  La  cartons  by  Rhode  Is- 
land producers  and  producer  cooperative  associ- 
tions,  and  sealed  \-dih.  the  New  England  Quality 
label  have  consistentiy  topped  the  Rhode  Island 
markets  and  proved  that  consumers  wiU  pay 
for  high  quality  products." 

There  is  certainly  no  objection  to  producers  in 
any  State  improving  their  methods  of  produc- 
tion to  hold  as  much  of  the  premium  market  as 
possible.  If  local  farmers  have  better  eggs  to 
sell  than  disant  farmers  it  is  only  right  that  they 
should  get  higher  prices.  But  the  grades  shoiild 
be  based  strictiy  on  the  actual  quality'  of  the 
goods  and  if  the  distant  producer  can  market 
eggs  of  the  top  quality  it  is  only  just  to  the  con- 
sumers in  the  State  and  to  the  out-of-State 
farmer  that  the  latter  be  allowed  to  use  the  same 
grade  specifications  and  designations  as  the  local 
farmer. 

The  fresh-egg  laws  of  the  Northeastern  States, 
which  are  based  upon  the  Federal  egg  grade 
specifications,  have  aroused  considerable  con- 
troversy because  they  require  that  to  be  consid- 
ered fresh,  eggs  must  have  a  nontremulous  air- 
ceU.  The  objection  has  been  made  that  the  jar- 
ring incident  to  transportation  makes  the  air 
cell  tremulous  but  does  not  affect  the  qualits'  of 
the  egg.  Therefore,  it  has  been  contended  that 
the  requirement  of  a  nontremulous  air  cell 
works  unfairly,  to  the  disadvantage  of  the  pro- 
ducers farther  away  from  the  market. 

Here  is  an  example  of  an  extremely  difficult 
technical  question.  It  is  clear  that  the  require- 
ment of  nontremulous  air  cells  may  keep  distant 
eggs  out  of  the  top  grades.  This  appears  to  be 
right  and  proper  if  tremulousness  of  air  cells  is  a 
real  index  of  the  quality  of  eggs  as  judged  by  the 
rank  and  file  of  consumers.  We  oflfer  no  opinion 
here  on  this  technical  question,  but  wish  simply 
to  point  out  the  principle  upon  which  \ve  believe 
all  grades  ought  to  rest. 

A  question  of  a  similar  kind  is  raised  by  a  pro- 
fessor in  a  midwestern  university" 

"For  poultry'  products  I  wish  to  point  out  two 
laws  that  are  affecting  the  movement  of  (our) 
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eggs.  First  is  the  Federal  law  setting  up  the  re- 
quirements for  Federal  grades  for  eggs.  It  has 
been  found  through  experience  that  eggs  having 
considerable  yolk  color  cannot  be  graded  into 
the  top  grade,  other  factors  meeting  the  stand- 
ards. In  brief,  it  is  impossible  to  produce  eggs 
with  lemon  colored  yolks  in  the  Corn  Belt  where 
large  amounts  of  corn  are  fed  to  the  laying 
birds.  Apparently  it  requires  a  lemon  colored 
yolk  to  meet  the  top  grade  of  the  Federal  stand- 
ards. It  is  obvious  that  wherever  Federal  in- 
spections are  made  on  eggs,  that  the  color  in 
these  yolks  severely  penalize  (our)  eggs. 

"Further,  eggs  with  considerable  yellow  color 
in  the  yolks  can  be  fresh  by  every  known  test  for 
egg  quality,  including  the  measurements  of  the 
relation  of  height  to  width  when  broken  out,  as 
well  as  the  acidity  test." 

It  should  perhaps  be  pointed  out  that  competent 
authorities  are  not  in  agreement  over  the  tech- 
nical question  involved — whether  eggs  that 
would  be  considered  fresh  by  the  great  majority 
of  consumers  are  kept  out  of  the  top  grade  by 
the  mere  fact  of  having  considerable  yolk  color. 
Until  agreement  is  reached  on  this  technical 
question,  no  judgment  can  be  formed  as  to 
whether  or  not  eggs  laid  by  corn-fed  birds  are 
unfairly  discriminated  against  on  account  of 
their  yolk  color. 

Choice  of  labeling  REquiREMENTS. — North 
Carolina,  South  Carolina,  and  Florida  all  require 
eggs  brought  in  the  State  to  be  labeled  "Shipped" 
(unless  they  are  cold-storage  eggs,  in  which  case 
they  must  be  so  labeled).  Questions  have  been 
raised  as  to  the  fairness  of  this  requirement.  For 
instance,  eggs  produced  in  southern  Georgia  or 
southern  Alabama  and  sold  in  the  markets  of 
western  Florida  may  not  have  been  shipped  as 
far  as  competing  eggs  from  the  heavy-producing 
sections  of  Florida,  which  are  around  Jackson- 
ville and  Orlando. 

It  might  also  be  questioned  whether  it  is  proper 
to  require  a  product  sold  at  retail  to  be  labeled 
with  the  name  of  the  State  of  origin  as  in  Florida, 
Georgia,  and  Montana  in  regard  to  eggs;  or 
with  the  name  of  the  home  State  if  produced 
within  the  State,  as  in  North  Carolina,  South 
Carolina,  and  in  Florida  in  connection  with  eggs. 


Some  years  ago  the  Federal  food  and  drug 
regulations,  as  well  as  the  pure-foods  laws  of 
most  States,  required  that  when  corn  sugar  or 
corn  sirup  was  used  in  manufacturing  such 
foods  as  jam  and  sweet  pickles  these  foods  be 
labeled  with  some  word  like  "dextrose"  or  "glu- 
cose" to  warn  the  consumer  that  the  foods  were 
not  made  wholly  from  cane  or  beet  sugar.  In 
1930  the  Federal  regulations  were  changed,  and 
since  that  time  they  have  not  required  special 
labeling  of  foods  made  of  corn  sugar  or  corn  sirup. 
Most  State  laws  and  regulations  have  been 
changed  to  agree  substantially  with  the  Federal 
regulations,  but  several  States  still  require  the 
labeling  of  foods  and  soft  drinks  that  are  made 
partly  from  corn  sugar  or  corn  sirup. 

It  is  contended  that  these  labeling  laws  inter- 
fere with  the  sale  of  products  made  of  corn  sugar 
and  corn  sirup.  Probably  this  is  true.  When 
the  consumer  sees  in  the  store  ajar  of  strawberry 
jam  with  a  label,  "This  jam  contains  dextrose," 
she  suspects  something  is  wrong.  She  probably 
would  be  just  as  skeptical  of  a  label,  "This  jam 
contains  sucrose."  She  wants  to  buy  pure 
strawberry  jam  with  no  ifs,  ands,  or  buts. 

Consumers,  manufacturers,  technical  nutri- 
tion specialists  and  pure-food  experts  all  have  a 
hand  in  making  the  Federal  definitions  for 
foods  under  the  Food,  Drugs,  and  Cosmetic  Act 
of  1938.  Marking  and  labeling  requirements 
should  be  more  uniform;  when  there  is  agree- 
ment on  requirements  that  give  necessary  pro- 
tection to  the  consumer  and  to  the  trade,  these 
requirements  ought  to  be  accepted  everywhere 
in  the  country.  Lack  of  uniformity  in  regula- 
tions of  this  kind  may  interfere  seriously  with 
interstate  trade. 

Whether  it  is  proper  to  require  a  product  to 
be  labeled  with  the  name  of  the  State  of  origin, 
whether  it  is  fair  to  require  out-of-State  products 
to  be  labeled  "shipped,"  and  whether  such 
requirements  as  the  nontremulous  air  cell  for 
the  higher  egg  grades  are  fair  to  distant  pro- 
ducers— all  of  these  questions  lead  to  the  heart 
of  the  grading  problem. 

The  ultimate  basis  of  effective  grades. — 
Grading  has  been  promoted  by  producers  and 
traders,  and  largely  because  they  stood  to  gain 
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by  it;  but  grades  must  rest  solidly  on  consumers' 
preferences  or  on  basic  utility  to  consumers  if 
they  are  to  be  effective.  Consumers  will  not  pay 
more  for  one  grade  than  another  if  it  makes  no 
difference  to  them  which  grade  they  buy. 
Furthermore,  the  fundamental  economic  justi- 
fication of  grades  likewise  is  that  they  afford  a 
means  for  consumers  to  register  their  preferences 
more  accurately  and  more  effectively,  so  that, 
if  the  grading  system  is  carried  all  the  way  back 
to  the  producer,  consumers  are  better  able  to 
encourage  the  production  of  the  grades  they 
prefer  and  to  discourage  production  of  the  less 
desirable  grades. 

In  other  words,  although  it  has  been  producer 
groups  primarily  that  have  promoted  grading, 
it  is  the  consumers  who  determine  the  effective- 
ness of  the  grades  set  up.  The  grades  established 
have  been  effective  in  proportion  as  they  have 
reflected  real  differences  in  consumers'  prefer- 
ences. For  example,  candling  is  used  to  deter- 
mine egg  grades  because  it  is  the  most  reliable 
method  known  for  estimating  in  advance  how 
the  egg  will  taste  when  served  on  the  table ;  and 
certainly  a  real  difference  exists  in  the  strength 
of  a  consumer's  desire  for  a  good,  fair,  or  bad 
egg.  If  egg  grades  were  based  on  the  shape  of 
the  egg  and  that  alone,  consumers  probably 
would  pay  no  more  for  one  grade  than  another, 
and  there  would  be  no  incentive  to  producers 
to  grade,  nor  indeed  any  reason  why  they  should. 

These  principles,  while  clear  enough,  perhaps 
require  some  explanation  to  bring  out  their 
applicability  to  grading  that  does  not  reach  all 
the  way  through  to  the  ultimate  consumer.  To 
give  a  few  of  the  many  possible  examples,  the 
grades  for  canning  peaches  follow  the  product 
only  as  far  as  the  canning  factory.  Wheat 
grades  go  only  as  far  as  the  miller.  Most  grades 
for  fresh  fruits  and  vegetables  are  not  used  after 
the  product  reaches  the  wholesaler,  for  both  the 
retailer  and  the  consumer  typically  buy  on 
personal  inspection. 

How  then  do  grades  rest  on  consumer  prefer- 
ences? There  are  two  answers,  depending  on 
the  commodity  in  question.  If  the  commodity 
is  radically  changed  in  form  on  the  way  to  the 
consumer,  as  when  wheat  is  changed  to  flour,  the 


ultimate  consumer's  influence  on  the  choice  of 
grade  standards  is  indirect.  Yet  it  is  real.  The 
miller  prefers  the  qualities  of  wheat  that  will 
give  a  high  yield  of  flour  possessing  the  qualities 
consumers  prefer.  However,  for  commodities 
of  this  kind,  which  undergo  a  radical  change  in 
form,  the  arguments  presented  above  are  most 
realistic  if  "consumer"  is  understood  to  mean 
"user";  thus  the  miller  is  to  be  regarded  as  a 
consumer  of  wheat. 

On  the  other  hand,  if  the  commodity  is  not 
greatly  changed  in  form,  the  influence  of  the 
consumer  is  felt  directly.  Even  if  the  consumer 
buys,  say,  lettuce  on  the  basis  of  personal  inspec- 
tion and  not  on  grade,  yet  the  grades  used  by 
shippers  and  wholesalers  are  directly  related  to 
what  the  consumer  wants.  The  qualities  the 
dealer  will  prefer  are  usually  and  mainly  the 
same  ones  that  the  consumer  will  prefer.  Some 
modification  of  this  statement  is  necessary,  for 
the  shipper  and  dealer  will  also  prefer  a  type  of 
produce  that  will  ship  and  keep  well.  That  is, 
to  consumers'  preferences,  which  they  must  keep 
in  mind,  they  will  add  some  preferences  of  their 
own  growing  out  of  the  necessities  of  merchan- 
dising. This  qualification  is  an  addition  to, 
and  does  not  in  any  way  weaken,  the  general 
principle  that  grades  must  be  solidly  based  on 
consumers'  preferences. 

It  is  always  possible  that  some  irrelevant  re- 
quirement may  be  included  with  relevant  re- 
quirements in  setting  up  grade  standards.  For 
example,  it  might  be  decided  arbitrarily  that 
only  perfectly  shaped  eggs  would  be  allowed  in 
the  top  grade.  Then  eggs  of  nonstandard  shapes 
would  be  thrown  into  the  lower  grades  and  the 
consumer  would  learn  that  in  order  to  be  sure  of 
high  quality,  he  must  buy  perfectly  shaped  eggs. 
In  such  a  situation  would  lie  opportunities  for 
unfairness.  Suppose,  for  instance,  that  farmer 
A's  flock  could  produce  eggs  meeting  all  the 
standards  that  the  eggs  produced  by  farmer  B's 
flock  met,  except  that  farmer  A's  eggs  were  not 
perfectly  shaped.  Then  farmer  A's  eggs  would 
be  thrown  into  a  lower  grade,  along  with  eggs 
inferior  in  quality,  even  though  consumers  would 
just  as  soon  buy  farmer  A's  product,  and  at  the 
same  price  as  farmer  B's. 
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The  problem  of  choosing  "correct"  grade 
standards  involves  several  difficulties.  The  first 
difficulty  is  that  there  is  no  general  agreement 
as  to  whether  consumers'  preferences  as  ex- 
pressed through  market  prices,  or  home  econo- 
mists' or  nutritionists'  evaluation  of  basic  use- 
fulness, shall  be  taken  as  the  basis  of  grade 
standards.  The  two  may  differ  widely.  The 
second  difficulty  is  the  small  amount  of  research 
that  has  been  done  to  determine  consumers' 
preferences.  We  do  not  have  very  definite 
quantitative  information  about  the  details  of 
consumer  preferences.  The  third  difficulty  is  to 
translate  consumers'  preferences  into  a  descrip- 
tion of  the  article  in  objective  and  measurable 
terms.  It  is  desirable  to  formulate  grade  stand- 
ards so  far  as  possible  in  terms  of  definite  meas- 
urements— in  terms  of  inches,  pounds,  a  certain 
number  on  a  color  scale,  etc. 

It  is  necessary  to  solve  all  these  difficulties 
before  the  fairness  or  unfairness  of  a  given  re- 
quirement in  a  grade  standard  can  be  judged. 
For  example,  the  question  of  whether  the  re- 
quirement of  nontremulous  air  cells  in  the  top 
grades  of  eggs  is  fair  or  unfair  cannot  be  settled 
until  there  is  general  agreement  as  to  whether  a 
tremulous  air  cell  is  or  is  not  a  reliable  index  of 
quality — "quality"  being  defined  either  on  the 
basis  of  consumers'  preferences  or  according  to 
some  scale  of  "basic  utility"  requirements.  If 
it  is  generally  agreed  that  a  tremulous  air  cell  is 
a  reliable  index  of  quality,  then  the  exclusion 
from  the  two  top  grades  of  any  eggs  that  have 
been  shipped  in  from  a  distance  must  be  recog- 
nized as  fair  and  just;  but  if  a  relationship  be- 
tween quality  and  tremulous  air  cells  cannot  be 
satisfactorily  demonstrated,  such  exclusion  must 
be  judged  as  unfair  to  shippers  who  are  at  a 
distance  from  the  market. 

It  is  possible  then  that  some  arbitrary  require- 
ment may  be  added  to  the  grade  standards  and 
that  it  will  have  the  effect  of  discriminating 
against  a  certain  group  of  producers.  In  order 
either  to  prove  or  to  disprove  that  the  require- 
ment is  arbitrary,  it  is  necessary  to  discover 
what  characteristics  are  considered  by  con- 
sumers (or,  alternatively,  by  experts)  as  making 
up  quality,  and  then  to  express  those  charac- 


teristics in  definite,  measurable  terms.  If  the 
description  so  arrived  at  includes  the  disputed 
requirement,  it  may  be  concluded  that  the 
requirement  is  necessary;  if  not,  that  it  is 
arbitrary. 

The  problem  of  judging  the  fairness  of  labeling 
requirements  does  not  appear  to  be  so  compli- 
cated as  that  of  determining  correct  grade 
standards.  If  the  required  labeling  includes  in- 
formation that  is  not  of  interest  to  consumers, 
they  will  ignore  it  in  making  their  purchases  and 
it  will  have  no  eff"ect.  If,  on  the  other  hand, 
consumers  are  interested  in  the  information 
given  by  a  required  label,  it  is  hard  to  make  out 
a  case  for  denying  it  to  them.  But  this  does  not 
mean  that  a  strong  and  obvious  case  cannot  be 
made  against  misleading  labeling.  In  the  past, 
some  of  the  southern  States  have  required  eggs 
produced  within  the  State  to  be  labeled  "Fresh", 
provided  only  that  they  were  not  "partly  or 
wholly  decomposed"  and  had  not  been  in  cold 
storage  and  had  not  been  shell-treated.  Such 
labeling,  which  is  in  essence  false,  can  only  lead 
toward  suspicion  and  disregard  of  all  official 
labeling  and  official  grades.  Certainly  it  is  a 
fair  test  of  a  labeling  requirement  to  ask  whether 
it  gives  the  consumer  accurate  information  and 
whether  the  prescribed  terminology  tends  to 
misrepresent  the  produce  or  not. 

"Buy-at-home"  appeals. — Good  reasons  can 
be  advanced  for  requiring  that  consumers  be  in- 
formed of  the  State  in  which  the  product  they 
are  buying  was  produced.  Often  a  fruit  or 
vegetable  grown  in  a  particular  part  of  the 
country  has  a  flavor  or  some  other  character- 
istic peculiar  to  that  locality,  which  the  con- 
sumer is  looking  for.  In  such  cases  he  may  be 
greatly  aided  in  his  buying  if  the  product  is 
marked  to  show  what  part  of  the  country  it  came 
from. 

In  some  instances,  however,  marking  with 
the  State  of  origin  has  apparently  been  re- 
quired because  it  aids  in  building  up  a  senti- 
ment against  out-of-State  products.  If  re- 
quired with  such  a  purpose  in  mind,  marking 
with  the  State  of  origin  must  be  classified  as  a 
hindrance  to  interstate  trade. 

One  Southern  State  recently  promoted  an  in- 

81 


tensive  Buy-at-Home  campaign.  As  one  fea- 
ture of  the  campaign,  consumers  within  the 
State  were  urged  to  buy  eggs  produced  within 
the  State  in  preference  to  those  shipped  in.  In 
one  of  its  annual  reports,  the  State  Department 
of  Agriculture  had  the  following  to  say  about 
the  purpose  of  the  egg  law: 

"In  the  grocery  stores  of  (this  State),  you  wiU 
find  signs  reading  'Shipped  Eggs',  '(home 
State)  Eggs',  and  in  some  instances,  'Cold 
Storage  Eggs'.  These  signs  are  placed  on  cases 
containing  eggs  in  compliance  with  (our)  egg 
law.  The  law  was  designed  for  two  purposes; 
first,  to  indicate  to  the  purchaser  the  quality  of 
the  eggs  on  sale  and  second,  to  promote  the  use 
of  eggs  produced  in  the  State.  It  has  unques- 
tionably been  of  great  service  in  this  direction. 
However,  (our  State)  had  a  long  way  to  go 
before  she  supplied  eggs  sufficient  for  her  own 
consumption." 

In  the  same  report,  the  Department  quotes  with 
approval  from  a  local  paper  as  follows: 

"The  growing  of  poultry  as  a  'secondary 
farm  income  to  replace  some  of  the  loss  of  cotton 
income'  is  strongly  advocated.  The  shipping 
of  live  poultry  has  brought  hundreds  of  thous- 
ands of  dollars  into  the  State  in  recent  years 
but  in  spite  of  the  growth  in  poultry  production, 
the  State  is  still  annually  sending  hundreds  of  thou- 
sands of  dollars  to  other  States  for  eggs."  [Italics 
ours.] 

To  sum  up  the  argimient  of  the  last  few  pages, 
it  must  be  admitted  that  the  choice  of  grade 
specifications  or  the  choice  of  labeling  require- 
ments, either  one,  may  have  a  restrictive  eff"ect 
on  interstate  commerce.  A  grade  standard  may 
contain  a  requirement  that  prevents  produce 
originating  at  a  distance  from  the  market  from 
qualifying  for  the  top  grades.  Information 
may  be  required  on  a  label  which  will  influence 
consumers  to  buy  produce  raised  within  the 
home  State  rather  than  outside  its  borders.  A 
requirement  is  not  to  be  condemned  automati- 
cally, however,  on  the  sole  ground  that  it  exerts 
a  restrictive  influence  on  interstate  commerce. 
It  must  be  tested  by  the  criterion  of  whether  it 
is  firmly  based  on  consumers'  preferences  (or, 


alternatively,  on  experts'  judgment  of  basic 
worth)  and  by  the  further  criterion  of  whether 
it  is  thoroughly  accurate  and  honest  in  its 
implications. 

EMBARGOES  ON  SPECIFIED  GRADES 

A  survey  of  the  types  of  grading  laws  and 
regulations  affecting  interstate  commerce  would 
be  incomplete  if  it  did  not  include  those  which 
have  the  most  direct  and  immediate  effect  of 
all — laws  and  regulations  that  prohibit  the 
export  or  import  of  produce  of  low  grade.  The 
Michigan  potato  law  does  not  permit  cull  pota- 
toes to  be  sold  for  table  use  within  the  State  or 
to  be  shipped  out  of  the  State.  The  Colorado 
egg  law  prohibits  eggs  grading  as  U.  S.  Trades 
from  entering  the  State.  A  regulation  of  the 
State  Department  of  Agriculture  of  Utah  pro- 
hibits cull  fruits  and  vegetables  of  every  kind 
from  entering  the  State,  and  directs  inspectors 
of  that  Department  to  inspect  any  fruits  or  vege- 
tables coming  into  the  State  to  see  whether  they 
grade  as  culls.  Furthermore,  entering  trucks 
are  charged  an  inspection  fee,  varying  from 
50  cents  to  $4.  In  the  summer  of  1 937,  all  of  the 
incorporated  towns  of  Bamberg  Count)-,  S.  C, 
adopted  a  uniform  ordinance  under  which 
official  inspection  was  required  of  all  cucumbers 
to  be  shipped  out  of  the  county.  By  this  means 
it  was  hoped  to  eliminate  culls  entirely  from 
shipments.  The  marketing  agreements  of  the 
Agricultural  Adjustment  Administration  have 
also  been  used  to  keep  produce  of  inferior  grades 
off  the  market. 

Many  growers  and  dealers  believe  that  prices 
of  perishable  agricultural  commodities  can  be 
raised  and  stabilized  by  keeping  inferior  quali- 
ties off"  the  market.  The  extent  to  which  such 
a  program  may  raise  the  total  income  of  growers 
is  not  known  and  probably  varies  gready  from 
one  commodity  to  another  and  from  one  season 
to  another.  The  present  study  is  not  attempt- 
ing to  determine  whether  or  not  a  general  pro- 
gram to  reduce  the  marketings  of  inferior  grades 
is  desirable.  But  it  should  be  pointed  out  that 
any  law  which  prohibits  the  shipment  of  pro- 
duce of  inferior  grades  into  a  given  State,  but 
which  allows  local  producers  within  the  State 
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to  sell  the  inferior  grades,  is  essentially  a  pro- 
tectionist measure,  closing  the  markets  of  the 
State  to  outside  producers. 

There  appears  to  be  more  justification  for  cer- 
tain State  laws  that  prohibit  the  export  of  low- 
grade  produce  to  other  States.  It  usually  costs 
as  much  to  ship  the  lower  grades  as  it  does  to 
ship  the  higher  grades.  If  the  markets  are  dis- 
tant and  if  the  prices  are  low,  a  program  that 
keeps  the  culls  at  home  may  prevent  many 
"red-ink"  shipments. 

Suggested  Improvements  in  Laws  on  Grad- 
ing, Labeling,  and  Packaging 

This  discussion  has  brought  out  the  need  for 
uniformity  in  grades  and  marking  require- 
ments and  the  need  for  standard  packages.  A 
great  deal  of  improvement  has  been  made  in 
this  respect  during  the  past  25  years.  Federal 
grades  for  cotton  and  the  grain  crops  are  now 
in  nearly  universal  use  in  the  United  States,  and 
there  is  widespread  use  of  Federal  grades  in 
marketing  most  of  the  important  farm  crops. 
Some  kinds  of  packages  have  been  standardized 
throughout  the  country,  and  the  number  of 
different  sizes  and  shapes  of  barrels,  berry 
boxes,  and  fruit  and  vegetable  baskets  used  in 
marketing  farm  products  has  been  greatly 
reduced. 

The  resulting  uniformity  in  grade  require- 
ments and  in  packaging  has  gready  facilitated 
interstate  trade  in  most  products.  However, 
the  grades  commonly  used  for  some  farm  prod- 
ucts are  far  from  uniform  in  different  parts  of 
the  country.  This  is  particularly  true  of  grades 
for  fruits  and  vegetables,  eggs,  and  milk.  Then 
in  retail  marketing,  private  brands  are  still  com- 
monly used  for  somewhat  the  same  purposes  as 
grades.  Examples  are  the  packers'  brands  for 
meats  and  the  brands  that  individual  canneries 
put  on  canned  foods.  There  is  still  a  definite 
need  for  more  uniformity  in  grading  require- 
ments and  in  grade  names,  both  in  the  wholesale 
markets  and  in  the  retail  trade. 

There  is  also  a  need  for  greater  uniformity  in 
the  grade  names  for  different  kinds  of  foods. 
This  is  particularly  true  of  retail  grades.  At 
present  some  retail  grades  are  designated  by 


simple  terms  such  as  grade  A,  grade  B,  etc.,  or 
grade  1,  grade  2,  etc.,  whUe  the  grades  for  other 
commodities  are  designated  by  names  such  as 
"Choice,"  "Extra,"  and  "92-Score."  It  is  very 
difficult  for  the  consumer  to  learn  the  meaning 
of  the  long  list  of  grade  names  which  are  applied 
to  different  kinds  of  foods. 

Then  there  is  still  need  for  greater  uniformity 
in  packages.  Under  the  Federal  container  acts 
a  great  deal  of  progress  has  been  made  in  stand- 
ardizing barrels,  berry  boxes,  and  the  various 
types  of  fruit  and  vegetable  baskets.  In  recent 
years,  however,  there  has  been  substantial  in- 
crease in  the  use  of  boxes  and  crates  in  market- 
ing fruits  and  vegetables,  and  the  Federal  con- 
tainer acts  do  not  give  any  authority  for  stand- 
ardizing these  kinds  of  packages.  As  a  result, 
boxes  and  crates  are  being  made  in  all  sorts  of 
sizes  and  shapes  and  the  resulting  nonuniformity 
is  a  rather  serious  detriment  to  trade. 

Greater  uniformity  in  grades,  marking  re- 
quirements, and  packaging  might  be  accom- 
plished by  agreements  among  the  individual 
States  in  order  to  reduce  or  limit  differences,  by 
Federal  legislation,  or  best  of  all  by  a  combina- 
tion of  these  two  methods.  Undoubtedly  greater 
uniformity  is  still  to  be  desired  in  the  grades 
for  a  number  of  commodities.  Federal  and 
State  officials  need  to  discuss  this  matter  fully 
and  frankly  and  work  out  practical  methods  of 
accomplishing  the  degree  of  uniformity  that  is 
believed  to  be  desired. 

One  of  the  possible  methods  of  bringing  about 
a  greater  degree  of  uniformity  in  State  grades  is 
by  cooperation  among  State  officials.  The  six 
New  England  States  have  used  this  method  to 
establish  uniform  regional  grades.  However, 
the  Nation-wide  character  of  the  markets  for 
most  agricultural  products  indicates  the  need 
for  national  conferences  bringing  together 
Federal  officials  and  State  officials  from  all 
parts  of  the  country.  Such  conferences  are  held 
from  time  to  time  in  connection  with  revisions 
of  Federal  grade  specifications. 

In  some  cases,  at  least,  such  conferences  have 
also  brought  about  greater  uniformity  in  State 
laws  and  regulations.  For  example,  in  1919 
interested   State   officials  from   all   over  the 
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country  met  at  St.  Louis  and,  together  with 
Federal  officials,  developed  a  uniform  "good  egg 
law"  which  was  subsequently  adopted  by  a  great 
many  States.  Since  the  markets  for  most  of  our 
agricultural  products  are  national  in  scope,  in 
general,  agreements  among  States  should  extend 
over  as  wide  an  area  as  possible,  and  in  addition 
to  cooperative  efforts  of  the  State  officials  it  may 
be  found  desirable  for  the  Federal  Government 
to  go  further  than  it  yet  has  to  bring  about  uni- 
formity in  the  labeling,  grading,  and  packaging 
of  certain  farm  products. 

In  addition  to  providing  for  more  uniformity 
in  grading,  labeling,  and  packaging  there  is  a 
constant  need  for  reviewing  grading  require- 
ments in  order  to  make  sure  that  they  reflect  as 
accurately  as  possible  the  preferences  and  needs 
of  consumers  and  dealers.  If  grade  standards 
are  not  firmly  established  on  such  a  basis,  it  is 
always  possible  that  they  may,  in  effect,  arbi- 
trarily discriminate  against  one  type  or  another 
of  the  product  and  thus  act  as  an  obstacle  to  the 
sale  of  that  type  in  the  market  in  which  it  right- 
fully belongs. 

The  Bureau  of  Agricultural  Economics  has 
under  way  a  number  of  continuous  studies  which 
are  useful  in  revising  standards  and  grades  to 
meet  changes  in  market  conditions.  State  de- 
partments of  agriculture  and  the  agricultural 
colleges,  too,  are  conducting  studies  in  this 
general  field,  the  results  of  which  have  been 
very  helpful.  Also,  technical  research  in  nutri- 
tion and  related  fields  has  a  bearing  on  many 
grading  problems  and  the  results  of  such  re- 
search are  being  considered  whenever  it  is 


believed  they  can  be  applied  to  the  problem  of 
revising  standards  and  grades. 

In  the  past,  some  Federal  and  State  grades  have 
been  criticized  on  the  grounds  that  they  have 
been  written  mainly  by  technical  commodity 
experts  without  enough  consultation  with  gen- 
eral economists,  nutrition  experts,  and  others 
who  might  contribute  to  the  problem.  This  is 
probably  a  fair  criticism,  particularly  of  some  of 
the  grades  which  were  set  up  immediately  fol- 
lowing the  W orld  War  when  it  was  necessary  to 
act  quickly  and  set  up  tentative  grades  to  be 
revised  later. 

At  present,  it  is  generally  recognized  that  the 
technical  commodity  expert  must  work  with  the 
general  economist,  the  nutrition  expert,  and 
others;  and  in  many  cases  several  agencies  have 
cooperated  on  research  projects  intended  to 
bring  to  bear  on  the  problem  of  grading  expert 
knowledge  in  several  fields.  For  example,  the 
Bureaus  of  Home  Economics,  Animal  Industry, 
and  Agricultural  Economics  of  the  Department 
of  Agriculture  have  under  way  for  several  years 
a  joint  study  of  the  palatability  of  cooked  beef 
as  related  to  the  quality  of  beef  carcasses  and  of 
live  animals.  Much  more  work  of  this  character 
probably  needs  to  be  done  before  it  is  possible 
to  make  full  use  of  our  knowledge  of  nutrition 
and  palatability  as  a  partial  basis  for  grades  for 
farm  products.  More  work  is  needed,  too,  to 
develop  a  fuller  and  more  detailed  knowledge 
of  consumers'  preferences.  In  time  such  studies 
should  give  us  a  much  better  understanding  than 
we  now  have  of  the  real  desires  and  needs  of 
consumers,  and  such  knowledge  is  essential  as  the 
basis  for  improvement  in  the  grading  program. 
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BARRIERS  TO  INTERNAL  TRADE  IN  FARM  PRODUCTS 


Quarantines 


"Quarantine"  literally  means  a  period  of  40 
days.  The  term  originated  in  the  days  when 
passengers  arriving  in  a  port  and  suspected  of 
having  been  exposed  to  a  contagious  disease 
were  interned  for  observation,  to  determine 
whether  or  not  they  had  contracted  such  a  dis- 
ease. The  meaning  of  the  word  has  been  ex- 
panded until  it  now  signifies,  as  applied  to  agri- 
cultural products,  a  "restraint  or  interdiction 
placed  upon  the  transportation  of  animals, 
plants,  of  goods"  suspected  of  being  carriers  of 
some  disease  or  pest. 

As  here  used,  then,  a  quarantine  may  be  a  set 
of  regulations  to  be  complied  with  before  animalsj 
goods,  or  occasionally  even  persons,  will  be  per- 
mitted to  leave  a  given  area  or  to  enter  a  given 
area,  or  it  may  be  an  absolute  prohibition  upon 
the  movement  of  certain  classes  of  livestock  or 
certain  kinds  of  agricultural  products  into  or  out 
of  an  area,  or  it  may  include  both  kinds  of  pro- 
visions. To  fall  under  the  definition  of  a  quar- 
antine, such  restraints  or  interdictions  must 
apply  to  persons  or  goods  suspected  of  being 
carriers  of  some  disease  or  pest. 

Laws  and  regulations  governing  the  transport- 
ation and  sale  of  nursery  stock  are  here  discussed. 
For  the  most  part,  these  regulations  fall  under 
the  definition  of  quarantines,  but  there  also 
exists  a  rather  numerous  group  of  requirements 
regarding  license  fees  and  inspection  fees. 
Usually  such  requirements  are  adjuncts  of  the 
quarantine  regulations:  a  fee  may  be  required 
for  the  inspection  of  nursery  stock  incident  to 
enforcement  of  the  quarantine,  nurserymen  who 


wish  to  ship  into  a  State  may  be  required  to 
register  every  year,  and  so  on.  Because  of  the 
close  relationship  of  the  quarantine  and  non- 
quarantine  features  of  most  nursery-stock  regu- 
lations, a  brief  discussion  of  nonquarantine 
features  is  included  here.  They  are  important 
from  the  general  viewpoint  of  the  study  as  a 
whole,  and  are  most  conveniently  presented  in 
their  relation  to  quarantine  regulations  of 
nursery  stock. 

Because  of  their  direct  and  often  drastic  effect 
upon  trade,  quarantines  can  do  great  harm  to 
the  exchange  of  products  between  different  parts 
of  the  United  States.  On  the  other  hand,  be- 
cause of  their  efficacy  in  preventing  the  spread 
of  animal  and  plant  diseases  and  of  insect  pests, 
quarantines  can  prevent,  and  have  prevented, 
enormous  losses  to  American  agriculture.  There 
can  be  no  doubt  that  on  the  whole  the  good 
effects  of  quarantines  far  outweigh  the  bad 
ones,  and  that  the  great  majority  of  quarantines 
are  beneficial. 

There  is  no  thought,  therefore,  of  condemning 
quarantines  as  a  whole,  nor  of  suggesting  that 
most  quarantines  are  harmful.  But  it  has  seemed 
important  to  call  attention  to  ways  in  which  some 
quarantines  may  hamper  imnecessarily  the 
movement  of  agricultural  products,  and  to  sug- 
gest ways  in  which  the  Nation-wide  system  of 
State  and  Federal  quarantines  might  be  better 
coordinated  in  order  to  reduce  friction  between 
the  States  and  in  order  to  give  adequate  protec- 
tion against  the  spread  of  pests  and  diseases  with 
as  little  interference  as  possible  with  the  move- 
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ment  of  agricultural  products  in  interstate 
commerce. 

In  the  course  of  these  pages  much  use  is  made 
of  quotations.  These  quotations  should  not  be 
taken  as  conclusive  evidence  either  for  or  against 
any  particular  quarantines.  In  several  instances 
there  appears  to  be  some  disagreement  among 
technical  experts  as  to  the  biological  necessity 
for  some  of  the  quarantines,  and  in  such  instances 
the  authors  of  this  publication  do  not  feel  quali- 
fied to  take  sides.  The  purpose  of  the  quotations 
here  given  is  simply  to  indicate  the  kinds  of  diffi- 
culties and  the  types  of  problems  that  need  to  be 
met  in  working  out  a  sound  quarantine  program. 
However,  the  quotations  used  are  all  from  re- 
sponsible Federal  or  State  officials  who  are  well 
informed  concerning  problems  of  quarantines, 
or  they  are  taken  from  resolutions  and  reports 
adopted  by  organizations  of  such  officials.  They 
do  indicate  that  in  spite  of  the  great  progress 
that  has  been  made  in  this  field  there  still  are 
many  difficulties  and  many  problems  that  need 
careful  study.  Some  of  these  problems  are  here 
pointed  out  with  general  indications  as  to  how 
they  may  be  attacked. 

THE  DIVISION  OF  QUARANTINE  POWERS 

Power  to  impose  quarantines  is  shared  by  the 
Federal  and  State  Governments.  As  early  as 
1796,  legislation  was  passed  by  the  Federal  Con- 
gress to  prohibit  the  shipment  in  interstate  com- 
merce of  any  goods  shipped  in  violation  of  State 
quarantine  and  health  laws.^  Thus  Federal  and 
State  Governments  have  cooperated  in  quaran- 
tine measures  almost  since  the  establishment  of 
the  Union. 

Federal  quarantine  powers  are  exercised  at 
present  under  authority  of  the  Plant  Quarantine 
Act  of  1912  as  amended  and  under  the  Cattie 
Contagious  Diseases  Acts  of  1903  and  1905  as 
amended  and  the  related  act  of  1884 as  amended.* 

1 1  Stat.  474. 

s  The  Plant  Quarantine  Act  is  found  in  37  Stat.  315.  There  are 
several  amendments,  of  which  that  of  1926,  44  Stat.  250,  is  the  most 
important.  (See  below,  footnote  4,  this  page.)  The  acts  of  1884, 1903, 
and  1905,  authorizing  the  Bureau  of  Animal  Industry  to  prohibit  or 
regulate  the  interstate  movement  of  livestock  from  infected  areas,  are 
found  in  23  Stat.  31,  32  Stat.  791,  and  33  Stat.  1264,  respectively.  A 
1928  amendment  (45  Stat.  59)  to  the  1884,  1903,  and  1905  acts  brings 
poultry  within  the  scope  of  these  acts. 


Under  the  Plant  Quarantine  Act,  as  amended,' 
the  Federal  Government  not  only  may  estab- 
lish Federal  quarantines,  but  also  may  cooper- 
ate with  the  State  governments  in  enforcing 
State  quarantines.  In  a  number  of  instances 
the  Federal  Government  has  acted  under  this 
authority  to  prevent  interstate  shipments  in 
contravention  of  State  regulations.  Such  action 
is  usually  taken  in  conjunction  wdth  cooperative 
Federal-State  campaigns  to  eradicate  certain 
plant  diseases  and  insect  pests.  Then  too, 
Federal  officials,  when  under  State  appoint- 
ment, cooperate  in  intrastate  enforcement  under 
special  agreements  wdth  the  State  authorities. 
The  act,  as  amended,  expressly  permits  the 
States  to  establish  quarantines  against  diseases 
and  pests  that  are  not  the  subject  of  a  Federal 
quarantine;  but  according  to  a  decision  of  the 
Supreme  Court,  State  quarantines  may  not  be 
directed  against  diseases  and  pests  covered  by 
existing  Federal  quarantines.^  Products  being 
transported  in  violation  of  a  Federal  quarantine, 
however,  are  subject  to  State  police  powers. 

Another  method  of  cooperation  betAveen  State 
and  Federal  Governments  for  the  enforcement 
of  plant-quarantine  laws  and  regulations  is 
provided  by  the  Terminal  Inspection  Act  of 
1915  ^  as  amended  in  1936.^  In  States  that  elect 
to  take  advantage  of  this  act,  postmasters  at 
points  of  destination  are  required  to  forward  any 
packages  that  contain  any  plants  or  plant  prod- 
ucts named  on  a  list  approved  by  the  Federal 
Secretary  of  Agriculture  to  State  terminal  in- 
spection stations  for  inspection.  At  these  stations 
the  material  is  inspected  and — if  found  to  be  in- 
fected— is  disinfected.  If  the  shipment  is  not  in 
violation  of  State  or  Federal  quarantine  laws  or 
regulations,  it  will  then  be  reforwarded  to  the 
addressee,  upon  payment  of  sufficient  postage. 

3  See  sec.  8.  This  section  contains  all  the  provisions  described  in 
this  paragraph.  In  fact,  it  constitutes  the  entire  body  of  Federal 
legislation  defining  Federal  ixjwers  with  respect  to  domestic  plant 
quarantines. 

*  In  Oregon-Washington  R.  Navigation  Co.  v.  Washijigton  (270  U.  S. 
87)  the  Supreme  Court  Interpreted  the  Plant  Quarantine  Act  to  mean 
that  no  State  could  impose  a  plant  quarantine  on  products  from 
another  State.  But  shortly  after  this  decision,  the  1926  amendment 
was  enacted  by  Congress,  expressly  permitting  States  to  impose 
quarantines  "with  reference  to  any  dangerous  plant  disease  or  insect 
infestation"  not  the  subject  of  a  Federal  quarantine. 

»  38  Stat.  1113. 

•  49  Stat.  1461. 
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The  mitiative  in  establishing  this  arrangement  in 
any  State  must  be  taken  by  the  State  authorities. 

The  division  of  powers  between  the  Federal 
and  State  Governments  with  respect  to  animal 
quarantines  is  less  sharply  defined.  The  Secre- 
tary of  Agriculture  is  "authorized  and  directed" 
to  quarantine  any  State  or  portion  of  a  State 
when  he  finds  that  the  "cattle  or  other  livestock 
in  such  State  .  .  .  are  affected  with  any  con- 
tagious, infectious,  or  communicable  disease." 
The  Secretary  of  Agriculture  is  also  authorized 
to  cooperate  with  the  States  in  the  "suppression 
and  extirpation"  of  dangerous  livestock  diseases, 
whether  the  plan  of  work  be  of  Federal  or  State 
origin.^  The  rigors  of  a  complete  embargo  on 
the  movement  of  livestock  out  of  an  area  under 
Federal  quarantine  are  avoided  by  providing 
that  "when  the  public  safety  will  permit"  the 
Secretary  may  promulgate  rules  of  inspection, 
disinfection,  handling,  and  so  forth,  under  which 
shipments  out  of  the  area  wUl  be  permitted.' 

The  States  may  not  hamper  shipments  of 
livestock  that  are  accompanied  by  a  certificate 
issued  by  an  inspector  of  the  Federal  Bureau  of 
Animal  Industry.  These  certificates  are  issued 
if,  upon  inspection  of  a  lot  of  livestock  to  be 
shipped  out  of  an  area  in  which  a  contagious 
disease  is  believed  to  exist,  the  inspector  finds 
that  the  animals  in  the  lot  are  free  from  any 
contagious  disease  and  have  not  been  exposed 
to  any  such  disease.  The  animals  may  then 
be  moved  "into  and  through  any  State  .  .  . 
without  further  inspection  or  the  exaction  of 
fees  of  any  kind,  except  such  as  may  ...  be 
ordered  .  .  .  by  the  Secretary  of  Agriculture."^" 

Aside  from  this  limitation,  the  States  retain 
the  power  to  impose  animal  quarantines  not  in 
conflict  with  Federal  animal  quarantines.  In 
a  decision  handed  down  in  May  1933,"  the 
Supreme  Court  ruled  that  it  was  not  the  intent 
of  Congress,  in  the  acts  of  1903  and  1905,  to 
give  the  Federal  Government  a  general  au- 
thority over  domestic  animal  qi.arantines.  It 
seems  to  be  clearly  inferred  in  the  decision  that 

'21U.S.  C.123. 

8  21U.S.  c.n4. 

»21U.S.  C.125. 
ii)21U.S.  C.121. 

"  Mirdz  et  al.  v.  Baldwin.  289  U.  S.  346. 


shipments  are  subject  to  State  livestock  quar- 
antine regulations  unless  they  come  from  an 
area  under  a  Federal  quarantine  or  are  accom- 
panied by  a  Federal  inspection  certificate. 

FEDERAL  DOMESTIC  QUARANTINES 

Eleven  plant  diseases  and  insect  pests  are  the 
subjects  of  Federal  domestic  plant  quarantines. 
Where  the  boundaries  of  quarantined  areas  pass 
through  a  State,  legislation  has  been  enacted 
under  which  State  authorities  work  in  coopera- 
tion with  the  Federal  officials  in  enforcement 
work.  On  the  other  hand,  the  Federal  Govern- 
ment assists  in  some  of  the  State  programs. 
Active  cooperation  is  given  in  the  State  control 
work  for  Phony  peach  disease  in  the  South- 
eastern States  and  in  the  control  work  for  peach 
mosaic  in  California  and  the  Southwestern 
States.  Where  State  quarantine  regulations 
require  a  certificate  of  inspection  to  accom- 
pany incoming  shipments,  Federal  officials 
cooperate  in  many  cases  by  inspecting  such 
shipments  at  the  point  of  origin  and  issuing  the 
required  certificate  on  those  found  to  be  disease- 
or  pest-free.  This  is  done,  for  example,  in 
connection  with  State  quarantines  against  the 
European  corn  borer. 

Federal  domestic  animal  quarantine  regu- 
lations are  specifically  concerned  with  seven 
contagious  diseases. The  acts  of  1903  and 
1905  prohibit  the  interstate  movement  of  any 
livestock  having  a  contagious  disease;  the 
administrative  regulations  set  up  the  conditions 
that  must  be  met  before  an  animal  that  has  had 
such  a  disease  or  has  been  exposed  to  it  may  be 
shipped  interstate. 

Except  for  the  regulation  dealing  with  hog 
cholera,  the  Federal  animal  quarantine  regula- 
tions are  adjuncts  of  eradication  programs, 
diff"ering  in  this  respect  from  the  great  majority 
of  plant  quarantines.  These  eradication  pro- 
grams are  undertaken  as  cooperative  projects 
with  the  States,  in  which  the  Federal  Govern- 

'!  As  of  J anuary  15,  1939.  The  diseases  and  pests  concerned  are  the 
Japanese  beetle,  the  gypsy  moth  and  the  brown-tail  moth,  the  Mexi- 
can fniitfly,  the  pink  boUworm,  the  Thurberia  weevil,  blacli  stem 
rust,  Woodgate  rust,  white-pine  blister  rust,  Dutch  elm  disease,  and 
the  white-fringed  beetle. 

"  As  of  November  1,  1938.  The  diseases  are:  Tick  fever,  scabies 
(mange)  in  sheep  and  cattle,  dourine,  hog  cholera.  Bang's  disease,  and 
tuberculosis. 
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ment  makes  funds  available  to  States  that  carry 
out  the  program  along  the  lines  laid  down  by 
agreement  with  the  Federal  authorities.  A 
major  use  of  such  funds  is  to  make  compensa- 
tion pa^Tiients  to  owners  of  infected  stock  to  be 
destroyed  as  part  of  the  campaign.  Federal- 
State  cooperation  is  thus  at  the  very  core  of  the 
Federal  animal-quarantine  activities. 

Eradication  programs  have  been  in  progress 
for  approximately  30  years  against  southern 
tick  fever  (sometimes  called  Texas  fever), 
scabies  in  sheep  and  cattle,  and  dourine;  since 
1917  against  bovine  tuberculosis;  and  since  1934 
against  Bang's  disease.  A  notable  degree  of 
success  has  been  achieved,  and  large  areas  have 
been  cleaned  up.  For  example,  the  quarantined 
area  for  tick  fever  originally  covered  the  greater 
part  of  11  States,  but  it  now  covers  only  a  few 
counties  in  2  States. 

Notable  successes  have  also  been  achieved  in 
combating  plant  diseases  and  pests.  A  serious 
infestation  of  the  Mediterranean  fruitfiy,  occur- 
ing  in  Florida  in  1929,  was  completely  eradi- 
cated through  vigorous  measures.  Had  it  not 
been  controlled,  this  pest  would  have  done 
enormous  damage  to  fruit  crops  in  the  warmer 
parts  of  the  United  States.  Citrus  canker  has 
been  suppressed  in  all  the  commercial  citrus- 
growing  districts  of  the  Southeast,  \s'here  it  was 
formerly  widespread.  The  pink  boll  worm  of 
cotton  has  been  extirpated  throughout  large 
areas  in  which  it  formerly  existed.  In  the 
Northeast,  the  spread  of  the  gy^psy  moth  has 
been  arrested.  In  the  South^vestern  States,  the 
date  palm  scale  has  been  eradicated. 

Despite  this  impressive  record,  it  remains  true 
that  plant  diseases  and  pests  are  typically  much 
more  difficult  and  much  more  expensive  to 
control  than  animal  diseases.  In  the  majority 
of  cases  eradication  is  not  attempted,  and  the 
affected  area  slowly  expands,  even  with  a 
quarantine  in  force.  Thus,  as  a  rule,  plant 
quarantines  play  a  somewhat  different  part  in 
the  control  of  pests  and  diseases  than  do  animal 
quarantines. 

STATE  QUARANTINES 

The  preceding  paragraphs  give  a  birds-eye 
view  of  the  Federal  plant  and  animal  quarantine 


regulations  and  acti\dties.  It  \vould  be  im- 
possible, within  the  compass  of  a  few  pages,  to 
do  the  same  thing  for  the  State  regulations,^^ 
for  there  are  48  States  and  their  laws  and  regu- 
lations are  not  uniform.  A  tabulation  of  the 
State  plant  quarantines  established  by  statute, 
by  a  specific  quarantine,  or  by  general  regula- 
tion, showed  239  in  effect  on  December  15, 
1937.^''  Thirt>'-two  States  had  promulgated 
quarantines  to  prevent  the  spread  of  the  Euro- 
pean corn  borer  into  their  territories;  the  alfalfa 
weevU  was  the  subject  of  27  State  quarantines; 
the  sweetpotato  weevil  and  various  sweet- 
potato  diseases,  of  22;  various  peach  diseases, 
of  21;  various  citrus  pests,  of  12;  and  potato 
insects  and  diseases,  of  11. 

Definite  figures  concerning  animal  quarantines 
are  not  available,  but  it  is  true  that  there  are  a 
large  number  of  State  animal  quarantines. 

NONUNIFORiDTY 

State  quarantine  regulations  exhibit  the  same 
lack  of  uniformity  from  State  to  State  as  do  the 
regulations  in  other  fields  covered  by  the  present 
study,  such  as  grading  and  labeling,  motor- 
trucks, and  mUk  inspection. 

The  most  extreme  examples  of  tmcoordrnated 
State  action  in  the  quarantine  field  have  oc- 
curred in  connection  ^^•ith  sudden  outbreaks  of 
contagious  animal  diseases  of  which  this  country 
is  normally  free.  There  were  striking  instances  in 
1924.  Foot-and-mouth  disease  was  discovered 
in  California  in  February,  and  in  September  it 
was  found  in  Texas.  The  European  fowl  pest,  a 
new  disease  in  the  United  States,  broke  out 
twice  dtiring  the  year.  In  all  these  cases  Federal 
and  State  authorities  joined  hands  in  \'igorous 
eradication  campaigns;  but  until  eradication  had 
been  accomplished,  the  States  took  independent 
and,  in  many  Instances,  unnecessarily  severe 
measures  to  protect  themselves. 

li  A  summary  of  the  quarantine  regulations  in  each  State  is  fotmd 
in  Summary  of  State  and  Territorial  Quarantines  Affecting  Inter- 
state Shipments,  by  llaude  A.  Thompson,  Miscellaneous  PubUca- 
tion  No.  SO,  U.  S.  Department  of  Agriculture,  'Washington,  D.  C, 
1937  rev.,  and  State  Sanitary  Requirements  Governing  Admission 
of  Livestock,  Miscellaneous  Circular  14,  IT.  S.  Department  of  Agri- 
culture, Washington,  D.  C,  April  1,  1936,  revised. 

n  Multilithed  publication  of  the  Federal  Bureau  of  Entomology 
and  Plant  Quarantine,  entitled  "Insects  and  Plant  Diseases  under 
Quarantine  by  the  Various  States." 
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Some  of  the  measures  against  foot-and-mouth 
disease  were  criticized  as  follows: 

"Embargoes  against  agricultural  products  im- 
posed by  many  of  the  States  caused  tremendous 
losses,  not  only  to  the  agricultural  interests  of 
California,  but  to  many  other  interests  both 
within  and  without  the  State,  without,  in  our 
opinion,  affecting  any  increased  protection  to 
the  live  stock  interests  of  the  States  concerned."'® 

One  case  is  reported  in  which  the  railway 
company  could  not  comply  with  the  regulations 
of  one  State  without  violating  those  of  another." 

These  instances  are  extreme  and  as  they  re- 
sulted from  extraordinary  circumstances  they 
should  not  be  overemphasized.  But  milder  dif- 
ficulties due  to  nonuniformity  have  continued 
to  crop  up.  In  the  middle  1920's,  States  began 
to  issue  regulations  to  prevent  the  importation 
of  cattle  that  might  be  infected  with  Bang's 
disease.  The  movement  rapidly  grew.  By  the 
early  1930's  the  lack  of  uniformity  in  the  regu- 
lations had  brought  about  such  a  complicated 
situation  that  it  became  the  subject  of  lively 
discussion  at  the  meetings  of  the  United  States 
Live  Stock  Sanitary  Association,  a  national  or- 
ganization of  State  officials  in  charge  of  animal 
quarantine  work.  At  the  annual  meeting  in 
1932  the  association  passed  a  resolution  that 
contained  the  following  point: 

"3.  With  40  States  having  regulations  regard- 
ing the  interstate  movement  of  cattle  which 
react  to  the  aggutination  test  for  Bang's  disease, 
and  furthermore,  recognizing  the  vast  differ- 
ences which  exist  in  such  regulations,  and  their 
consequent  ill  effects  upon  the  cattle  industry, 
we  most  earnestly  recommend  that  the  Bureau 
of  Animal  Industry  of  the  United  States  Depart- 
ment of  Agriculture  take  under  considera- 
tion these  various  regulations,  and  establish  uni- 


■  «  Excerpt  from  speech  by  J.  R.  Mohler,  Chief  of  Bureau  of  Animal 
Industry,  U.  S.  Department  of  Agriculture,  p.  149,  Proceedings,  28th 
Annual  Meeting,  United  States  Live  Stock  Sanitary  Association 
(1924).  An  interesting  description  of  the  various  regulations  promul- 
gated by  the  States  in  connection  with  the  outbreaks  of  foot-and- 
mouth  disease  and  the  European  fowl  pest  will  be  found  on  pp.  179-180 
and  183-1^,  Proceedings,  29th  Annual  Meeting,  United  States  Live 
Stock  Sanitary  Association  (1925). 

"  This  instance  is  reported  in  a  letter  written  by  Q.  W.  Luce  of 
the  Southern  Pacific  Railroad  Co.,  which  is  printed  on  pp.  168-171, 
Proceedings,  28th  Annual  Meeting. 


form  interstate  rules  in  respect  to  Bang's 
disease.  .  .  ." 

In  1938,  lack  of  uniformity  continued  to  be  a 
subject  of  interest  to  State  officials.  A  letter 
from  one  State  official  reads  in  part  as  follows: 

"In  our  tests  for  Bang's  disease  we  follow  the 
procedure  outlined  by  the  U.  S.  Department  of 
Agriculture  very  carefully,  but  we  find  that  the 
regulations  (of  a  neighboring  State)  are  very 
different  and  consequently  the  movement  of 
cattle  from  (our)  State  into  (the  neighboring 
State)  to  aU  practical  purposes  has  been  pro- 
hilted." 

A  State  veterinary  officer  writes  as  follows: 

"There  has  been  a  movement  on  foot  for 
many,  many  years  to  have  the  regulations  gov- 
erning the  interstate  movement  of  livestock  uni- 
form. I  am  somewhat  of  the  opinion,  however, 
that  we  will  not  get  uniform  regulations  as 
geographic  and  natural  conditions  vary  in  the 
diff"erent  States.  A  regulation  that  would  apply 
to  New  York  would  not  necessarily  apply  to 
Montana  and  a  regulation  which  we  might  get 
out  governing  the  movement  of  range  cattle 
would  not  necessarily  be  acceptable  to  New 
York.  Be  that  as  it  may,  there  is  no  question 
but  what  there  is  need  for  a  decided  improve- 
ment and  that  more  uniformity  could  be  devised 
with  no  lessening  of  the  protection  given  by 
present  regulations." 

Plant-quarantme  regulations,  too,  are  char- 
acterized by  nonuniformity  although  a  drive 
toward  a  greater  degree  of  uniformity  is  under 
way.  According  to  an  analysis  made  by  the 
Federal  Bureau  of  Entomology  and  Plant  Quar- 
antine, on  December  30,  1937,  quarantines  to 
prevent  the  spread  of  the  alfalfa  weevil  into 
their  respective  territories  had  been  imposed  by 
27  States.  Of  these,  only  8  had  regulations  that 
were  uniform.  Seventeen  States  diff"ered 
among  themselves  as  to  the  area  quarantined 
against.  With  regard  to  the  articles  under 
regulation  (for  instance,  hay,  alfalfa  meal,  used 
machinery,  household  goods)  8  States  agreed 
on  one  list  of  such  articles,  6  on  another,  2  on  a 
third,  and  each  of  the  remaining  9  States  had  a 

18  Proceedings,  36th  Annual  Meeting,  United  States  Live  Stock 
Sanitary  Association,  held  at  Chicago,  111.,  December  1932,  p.  336. 
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list  of  its  own.  The  difficulties  of  such  a  situa- 
tion for  shippers  and  transportation  companies 
are  obvious. 

Enough  evidence  has  been  presented  to  dem- 
onstrate the  existence  of  nonuniformity  in 
State  plant-  and  animal-quarantine  regulations. 
It  is  not  within  the  competence  of  this  study  to 
suggest  what  changes  should  be  made  in  existing 
regulations.  But  the  conclusion  does  seem  war- 
ranted that  the  present  lack  of  uniformity  is  a 
serious  fault  in  the  existing  quarantine  regula- 
tions, and  that  protection  againts  diseases  and 
pests  covild  be  had  under  more  nearly  uniform 
regulations.  This  same  conclusion  was  reached 
%\dth  regard  to  animal  quarantines  by  the  United 
States  Live  Stock  Sanitary  Association.  At  its 
annual  meeting  held  in  December  1933,  the 
association  adopted  a  report  that  reads  in  part  as 
follows: 

"The  State  regulations  for  the  interstate  ship- 
ment of  live  stock  are  not  uniform,  they  have  not 
been  imiform,  and  this  Committee  is  of  the  opin- 
ion that  universal  uniformit)'  in  such  regulations 
is  probably  not  desirable.  However,  a  far 
greater  degree  of  uniformity  than  now  exists  is 
desirable;  is  practical  of  achievement  and,  in 
some  measure,  necessary  if  the  confidence  of 
shippers  of  livestock  in  the  good  intent  of  such 
regulations  is  to  be  won  or  held." 

EFFORTS  TOWARD   A  GREATER  DEGREE   OF  tJNI- 
FORmTY 

Efforts  have  already  been  made  to  achieve  a 
greater  degree  of  uniformity  in  State  quarantine 
regulations.  Since  1925,  the  Live  Stock  Sani- 
tary Association  has  had  a  standing  committee  on 
the  unification  of  laws  and  regulations.  From 
1929  to  1933  the  association  actively  supported 
proposed  Federal  legislation  which  would  give 
the  States  express  authority  to  promulgate 
interstate  quarantines  but  which  would  provide 
that  no  such  regulations  v/ould  become  effective 
until  officially  approved  by  the  Secretary  of 
Asrriculture  of  the  United  States.^" 

Regional  associations  have  been  formed  in 
the  West  and  the  South  to  bring  the  State 

Proceedings,  37th  Annual  Meeting,  United  States  Live  Stock 
Sanitary  Association,  held  in  Chicago,  111.,  December  1933,  p.  537. 
"Ibid.,  p.  366. 


officials  together  to  discuss  the  problems  peculiar 
to  their  particular  areas  and  to  agree  upon  more 
nearly  uniform  measures. 

There  are  similar  organizations  of  plant  quar- 
antine officials.  Every  State  is  represented  on 
one  or  another  of  four  regional  plant  boards — 
the  %vestem,  the  southern,  the  central,  or  the 
eastern.  The  National  Plant  Board  is  composed 
of  representatives  of  the  regional  plant  boards. 
These  boards  have  played  a  leading  part  in  the 
movement  toward  a  greater  degree  of  uniformity 
in  State  regulations. 

During  the  last  2  years  or  so,  definite  progress 
has  been  made.  Uniform  regulations  have  been 
adopted  by  all  States  that  are  concerned  with 
the  Phony  peach  disease  and  the  peach  mosaic 
disease.  Regulation  of  the  shipment  of  nursery 
stock  is  a  Nation-wide  problem.  The  Central 
Plant  Board  has  pioneered  in  this  field.  Since 
1928  it  has  regularly  revised  a  set  or  recommen- 
dations for  the  regulation  of  the  interstate  move- 
ment of  nursery  stock.  At  present,  conferences 
are  being  held  throughout  the  United  States 
with  a  \iew  to  securing  the  adoption  by  all  States 
of  uniform  nursery-stock  inspection  require- 
ments. Currentiy  there  is  also  a  committee  at 
work  drawing  up  uniform  regnlations  covering 
three  plant  diseases  and  pests,  to  be  presented  to 
a  conference  of  officials  of  North\vestem  States 
for  approval  at  the  conference  and  subsequent 
adoption  by  the  indi%idual  States  concerned. 
The  Southern  Plant  Board  has  been  active  in 
promoting  uniform  quarantine  regulations  in 
the  Southern  States.  For  example,  at  its  annual 
meeting  in  February  1938,  the  board  unani- 
mously adopted  resolutions  recommending  spe- 
cific action  by  the  constituent  States  on  more 
than  a  dozen  quarantines.  Special  attention 
was  given  to  obtaining  uniformity  of  regulations 
covering  the  sweetpotato  w-ee\il. 

The  efforts  being  made  to  improve  our  quar- 
antine regulations  are  in  themselves  an  indica- 
tion of  the  need  that  exists  for  such  improvement. 
That  need  is  stUl  large,  despite  the  encouraging 
progress  being  made.  Not  only  does  nonimi- 
formity  remain  as  serious  as  ever  in  a  great  many 
fields  of  quarantine  ^\•ork,  but  other  flaws  exist 
which  have  a  detrimental  effect  on  the  movement 
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of  agricultural  products.  These  flaws  may  be 
classified  under  the  headings  of:  (1)  Unneces- 
sary red  tape,  annoyance,  delay,  and  expense; 
(2)  improper  definition  of  the  quarantined  area, 
resulting  in  the  restrictions  upon  shipments  from 
areas  where  the  disease  or  pest  quarantined 
against  does  not  exist;  and  (3)  lack  of  a  real 
biological  basis  for  the  quarantine. 

The  reader  is  again  advised  that  technical 
experts  do  not  agree  among  themselves  as  to 
the  necessity  for  some  of  the  provisions  in  some 
quarantine  regulations  and  that  some  of  the 
opinions  quoted  in  the  following  discussion 
involve  questions  of  a  technical  nature.  The 
purpose  in  citing  such  opinions  here  is  not  to 
endorse  them — for  those  making  this  study  are 
not  qualified  to  decide  these  technical  ques- 
tions— but  to  use  them  as  a  means  of  indicating 
the  kinds  of  difficulties  and  the  types  of  problems 
that  appear  to  be  important  in  the  quarantine 
field. 

RED    TAPE,    ANNOYANCE,    DELAY,    AND  EXPENSE 

Regulations  governing  the  movement  of  nur- 
sery stock  are  probably  the  most  prolific  source 
of  red  tape,  annoyance,  delay,  and  expense. 
Some  States  require  inspection  of  nursery  stock 
at  the  point  of  destination  even  though  it  has 
already  been  inspected  at  the  point  of  origin. 
At  its  annual  meeting  held  on  February  2,  1 938, 
the  Southern  Plant  Board  adopted  a  recom- 
mendation of  its  committee  on  standardization 
which  reads  in  part  as  follows: 

"The  committee  believes  .  .  .  that  the  atten- 
tion of  the  Southern  Plant  Board  should  be  di- 
rected to  the  development  of  some  plan  or  pro- 
cedure which  will  result  in  the  discontinuance  of 
dual  certification  of  nursery  stock  as  is  now  re- 
quired by  a  number  of  States  in  the  southern 
group." 

The  annoyance  and  delay  of  a  second  inspection, 
as  well  as  the  payment  of  a  second  fee  commonly 
required  for  the  inspection,  tend  to  discourage 
interstate  business. 

Another  serious  deterrent  to  interstate  com- 
merce is  the  requirement  of  some  States  that  an 
out-of-state  nurseryman  pay  an  annual  registra- 

P.  6  of  minutes. 


tion  or  license  fee  to  do  business  within  the  State. 
In  some  cases  the  fee  amounts  to  as  much  as  $25. 
The  higher  the  fee,  the  more  business  a  nursery- 
man must  do  within  the  State  to  make  it  worth 
while  to  pay  the  fee.  For  example,  some  types 
of  nurserymen  receive  many  small  mail  orders. 
But  if  they  do  not  expect  to  receive  enough  busi- 
ness from  a  State  having  a  high  annual  fee,  they 
will  not  take  out  a  license  and  therefore  must 
refuse  orders  from  that  State.  This  situation 
tends  to  a  degree  of  localization  of  the  markets 
for  nursery  stock  and  operates  to  discourage  the 
free  movement  of  such  stock  from  one  State  to 
another. 

Another  kind  of  fee  which  increases  the  cost 
of  doing  business  outside  the  home  State  is  the 
license  fee  required  by  some  States  to  be  paid 
by  agents  (salesmen)  who  represent  out-of-State 
nurserymen. 

It  is  recognized  that  proper  inspection  of  nur- 
sery stock  and  other  products  costs  money  and 
someone  must  pay  for  the  inspection.  But  the 
necessary  funds  should  not  be  raised  by  a  system 
that  imposes  a  second  fee  on  shipments  into 
another  State.  The  authors  believe  it  would  be 
desirable  to  work  out  some  plan  of  procedure 
under  which  a  shipment  would  not  have  to  be 
inspected  more  than  once.  This  would  prob- 
ably require  greater  uniformity  in  the  inspection 
regulations  and  procedure  in  the  various  States, 
in  order  that  officials  might  be  willing  to  accept 
inspections  made  by  other  States.  In  addition, 
it  would  be  desirable  to  have  fees  of  all  kinds  on 
such  a  basis  that  nurserymen  doing  approxi- 
mately the  same  type  and  volume  of  business 
would  be  required  to  pay  approximately  the 
same  total  amount  of  fees,  regardless  of  the  num- 
ber of  States  in  which  they  did  business. 

DEFINITION     OF    INFESTED    OR    DISEASED  AREAS 

Quarantines  are  sometimes  enforced  against 
areas  that  never  were  infested  or  diseased  or 
which  have  become  free  of  the  pest  or  disease 
since  the  quarantine  was  promtilgated. 

For  example,  despite  the  fact  that  glanders  is 
now  found  only  sporadically  in  this  country, 
some  States  still  require  horses  and  mules  to  pass 
the  mallein  test  on  entering  the  State.   The  pur- 
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pose  of  this  test  is  to  detect  infection  with  glan- 
ders. In  1930  and  again  in  1933  the  Live  Stock 
Sanitary  Association  adopted  recommendations 
that  the  States  discontinue  the  use  of  this  test.^^ 
Nevertheless,  13  States  were  still  requiring  it  in 
1936. 

A  similar  situation  exists  with  reference  to 
sheep  scab.  On  this  point  one  State  veterinarian 
writes  the  follovnng: 

.  .  we  have  not  had  sheep  scab  for  more 
than  20  years  and  yet  many  States  place  rather 
severe  restrictions  on  the  movement  of  sheep 
into  their  State — several  States  even  requiring 
all  sheep  entering  their  State  to  be  dipped.  We 
cannot  see  the  reason  for  dipping  sheep  for  scab 
when  these  sheep  originate  in  a  State  in  which 
scab  does  not  exist." 

In  some  cases  an  embargo  has  been  imposed 
upon  an  entire  State  because  a  pest  or  disease 
has  been  found  in  one  or  two  isolated  parts  of 
the  State.   One  State  official  writes: 

"We  contend  that  the  Tomato  Pinworm 
Quarantine  (of  one  of  the  Western  States) 
against  (our)  entire  State  is  unjustified,  since 
the  only  infestation  knovra  in  this  State  is  in 
one  greenhouse  in  (one)  county.  A  quarantine 
affecting  that  county  only  may  be  justified." 
However  another  State  official  points  out  that— 
.  .  unless  a  State  is  making  an  effort  to  pre- 
vent the  spread  of  a  given  pest  within  the  State, 
those  States  which  have  regulations  against  it 
have  no  assurance  but  what  shipments  of  prod- 
ucts from  infested  counties  or  districts  could  be 
moved  into  clean  areas  and  shipped  from  there. 
Nor  would  they  have  any  guaranty  that  they 
would  be  protected  in  the  event  that  the  pest 
appeared  in  other  districts.  If  the  State  main- 
tained a  quarantine  on  the  infested  or  infected 
territory  and  then  made  competent  surveys  from 
time  to  time  in  order  to  follow  the  distribution 
of  the  pest  as  it  spread,  there  would  be  some 
assurance  that  shipments  from  infested  or  in- 
fected territories  would  not  find  their  way  into 

"  "...  it  appears  that  the  mallein  test  of  horses  shipped  from  one 
State  to  another,  is  no  longer  justified  by  the  extent  of  glanders  in  this 
country,  and  this  being  a  costly  and  an  inconvenient  restriction  on 
the  free  interstate  shipment  of  horses,  that  the  requirement  of  mallein- 
testing  be  discontinued  in  the  shipment  of  horses  from  the  majority 
of  States,  where  this  disease  no  longer  exists."— p.  538,  ibid. 


Other  States,  but  v^thout  any  eflFort  on  the  part 
of  the  infested  or  infected  State  to  prevent  the 
spread  I  am  sure  .  .  .  the  majority  of  quaran- 
tine officials  will  agree  that  the  entire  State 
should  be  quarantined." 

The  best  solution  of  the  problem  is  probably 
the  one  suggested  by  the  following  recommenda- 
tion adopted  by  the  Southern  Plant  Board  in  its 
aimual  meeting  of  February  1938: 

"...  when  any  member  State  advises  the 
other  States  comprising  the  Southern  Plant 
Board  that  the  sw^eet  potato  weevil  has  not  been 
found  for  a  period  of  two  years,  after  careful 
inspection,  in  a  given  previously  infested  county 
or  counties,  .  .  .  the  States  comprising  the 
Southern  Plant  Board  (should)  eliminate  that 
county  or  coimties  from  their  sv^'eet  potato 
weevil  quarantine." 

If,  as  here  recommended,  the  State  in  which  the 
disease  or  pest  is  found  should  carry  on  a  system- 
atic inspection  to  determine  the  prevalence  or 
absence  of  the  pest  or  disease  from  the  diff"erent 
counties  in  the  State,  the  other  States  could 
safely  permit  products  to  come  in  from  the 
counties  certified  as  free.  In  this  way,  adequate 
protection  against  the  spread  of  the  disease  could 
be  combined  with  a  minimum  of  interference 
wath  the  movement  of  agricultural  products. 

LACK  OF  -A.  SOUND  BIOLOGICAL  BASIS 

Special  attention  should  be  directed  toward  a 
very  small  group  of  quarantines  that  seem  to  be 
used  not  so  much  to  prevent  the  spread  of 
diseases  or  pests  as  to  afford  protection  to 
growers  within  the  State.  Such  use  of  quaran- 
tines is  very  dangerous  because  it  tends  to  pro- 
voke mistrust  of  all  quarantines  and  to  arouse 
ill  feeling  between  States. 

According  to  the  minutes  of  the  meeting  of 
the  Southern  Plant  Board  held  in  Februar)'  1938 
it  was  developed  in  the  meeting  that  a  quar- 
antine of  a  certain  State  was  "promulgated  more 
for  the  purpose  of  eliminating  inferior  market 
grades  of  roses  than  to  prevent  the  spread  of 
pests."  It  was  moved  that  the  State  be  asked 
"to  rescind  its  quarantine  and  handle  the  matter 
as  one  of  market  grades.  The  motion  was 
seconded  .  .  .  and  passed  by  unanimous  vote." 
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The  lack  of  uniformity  in  State  regulations 
concerning  the  alfalfa  weevil  has  already  been 
pointed  out  (p.  89).  There  apparendy  has 
been  less  agreement  and  more  cridcism  with 
regard  to  these  particular  quarantines  than  any 
others.  The  general  tenor  of  the  criticisms  is  to 
the  effect  that  the  regulations  impose  an  unnec- 
essary handicap  upon  the  movement  of  various 
agricultural  products.  One  such  criticism  is 
here  quoted  from  a  letter: 

"It  appears  that  they  use  this  quarantine, 
which  they  put  on  or  take  off  apparendy  at  will, 
to  protect  their  hay  growers  in  times  of  low 
prices  or  to  open  a  market  for  the  stockmen  in 
times  of  high  prices.  That  is,  if  they  need  (our) 
native  hay  or  alfalfa  in  an  area  of  (their  State) 
which  can  be  supplied  by  it,  they  relax  the 
quarantine  measure.  If  they  have  plenty  of 
hay,  the  quarantine  is  maintained." 

At  the  annual  meetings  of  the  United  States 
Live  Stock  Sanitary  Association  in  1932  and 
1933  a  regulation  of  the  State  of  New  York 
was  criticized.  It  required  dairy  cattle  being 
brought  into  the  State  to  have  passed  tests  of 
such  severity  that  only  a  very  small  percentage 
of  the  dairy  stock  in  the  United  States  could 
have  been  expected  to  qualify.  The  purpose  of 
the  regulation  was  to  make  sure  that  all  dairy 
catde  brought  into  the  State  would  be  free  from 
Bang's  disease.  But  at  that  time  Bang's  disease 
was  widespread  in  the  State  and  no  steps  were 
being  taken  to  see  that  the  incoming  cattle  were 
placed  in  clean  herds.^^  This  regulation  reduced 
the  movement  of  dairy  stock  from  Wisconsin 
to  New  York  to  from  5  to  10  percent  of  the 
volume  in  the  years  just  preceding.^* 

During  its  1938  session  the  Louisiana  Legisla- 
ture passed  a  bill  providing  for  retaliatory 
quarantines  or  embargoes. The  first  section 
of  that  act  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legislature  of 
Louisiana,  That  hereafter,  in  order  to  provide 
a  system  of  reciprocal  quarantines  or  embargoes 

"  See  Proceedings,  36th  Annual  Meeting,  pp.  336-42,  and  Proceed- 
ings, 37th  Annual  Meeting,  p.  639,  par.  3. 

MSeetableNo.  18,p.  135,  in  F.  E.  Melder,  State  and  Local  Barriers 
to  Interstate  Commerce  in  the  United  States,  University  of  Maine 
Studies,  second  series.  No.  43.  (University  Press,  Orono,  Maine, 
1937.) 

J5  Act  No.  299,  acts  of  1938,  Louisiana,  approved  July  6.  1938. 


between  this  State  and  other  States,  territories 
and  foreign  countries,  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  to  ship  or 
transport  into  this  State,  or  to  sell,  deal  in  or 
handle  in  any  manner  within  this  State,  any 
agricultural  or  horticultural  plant  or  plant 
product  from  any  State,  Territory  or  foreign 
country  which  prohibits  the  shipment  from  this 
State  of  any  such  agricultural  or  horticultural 
plant  or  plant  product  by  reason  of  quarantine 
or  embargo  of  any  kind  or  nature." 

It  should  perhaps  be  emphasized  that  ex- 
amples of  quarantines  or  embargoes  that  do  not 
have  a  sound  biological  basis  are  rare.  Never- 
theless, they  are  of  the  greatest  importance  in 
this  discussion  because  they  suggest  a  line  cf 
development  in  quarantines  that  should  be 
avoided  at  all  costs. 

PRINCIPLES  OF  QUARANTINES 

How  can  it  be  decided  whether  a  quarantine 
is  sound  and  justifiable  both  from  a  biological 
and  from  an  economic  point  of  view?  A  com- 
plete answer  to  this  question  would  constitute  a 
full-length  study  in  itself.  Indeed,  just  such  a 
study  has  been  made  with  particular  reference 
to  plant  quarantines  by  a  committee  of  ento- 
mologists, plant  pathologists,  and  economists  on 
the  staff  of  the  College  of  Agriculture  of  the 
University  of  California.  The  findings  of  the 
committee  were  published  in  1933  and  are  well 
worth  the  careful  attention  of  anyone  interested 
in  this  problem.^®  Also  worthy  of  attention  is 
a  condensed  statement  drawn  up  and  published 
by  the  National  Plant  Board,  enunciating  the 
principles  that  should  govern  plant  quarantines." 

In  introducing  its  study,  the  California  com- 
mittee quotes  from  an  earlier  study,-*  as  follows: 

"We  stand  in  danger  of  subjecting  ourselves  to 
ineffective  and  hampering  regulations  without 
adequate  gain  unless  the  quarantine  procedure 

2»  The  Efficacy  and  Economic  Effects  of  Plant  Quarantines  in 
California,  Bui.  653,  Univ.  of  Calif.,  Coll.  of  Agr.,  Agr.  Expt.  Sta., 
Berlteley,  Calif.,  July  1933. 

2'  Principles  of  Plant  Quarantine,  National  Plant  Board  (office  of 
the  chairman,  W.  C.  O'Kane,  Durham,  N.  H.,  July  1931).  Also  see 
Explanatory  Notes  on  Principles  of  Plant  Quarantines,  published  at 
the  same  place  and  time. 

28  Orton  and  Beattie,  the  biological  ba-sis  for  foreign  plant 
QUARANTINES, in  Phytopathology  13:  295-306  (1923). 
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is  based  upon  a  firm  scientific  foundation  of 
sound  biological  principles  .  .  .  relating  to  the 
nature  of  the  parasites  (pests  or  diseases)  to  be 
dealt  with;  their  country  of  origin  and  geo- 
graphic distribution;  their  host  relations  and  the 
native  home  of  the  host;  prevalence;  climatic 
relations;  manner  of  spread,  and  other  factors." 
The  committee  goes  on  to  say: 

"The  evaluation  of  a  plant  quarantine  is, 
however,  more  than  a  biological  problem.  To 
be  sound,  not  only  must  its  objectives  be  reason- 
ably probable  of  attainment  from  a  biological 
standpoint,  but  it  must  be  ecoonomically  justi- 
fiable; .  .  .  and  it  must  not  unnecessarily  re- 
strict the  rights  and  liberties  of  the  people. 
Thus  the  problem  will  be  seen  to  be  an  exceed- 
ingly complex  one."^' 

Despite  the  complexity  of  the  problem,  there 
are  some  principles  that  appear  to  be  virtually 
self-evident.  The  following  is  submitted  to  the 
consideration  of  the  reader: 

I.  The  underlying  general  rule  is  that  a 
quarantine  is  justified  only  if  from  the  national 
viewpoint  it  is  cheaper  to  prevent  or  delay  the 
spread  of  a  pest  or  disease  than  to  fight  it  after 
it  has  spread — for  example,  with  sprays,  devel- 
opment of  resistant  varieties,  or  new  farming 
practices.  Among  the  costs  of  a  quarantine 
must  be  counted  the  economic  consequences  of 
the  stoppage  or  hindrance  of  trade  that  may  be 
entailed.^" 

"From  a  broad  social  point  of  view  a  quarantine 
is  economically  justifiable  so  long  as  it  requires 
less  efi"ort  to  maintain  the  quarantine  than  it 
would  take  to  overcome  the  damage  caused  by 
the  pest  or  disease. "^^ 
In  more  concrete  terms. — 

"Because  of  the  existence  of  innumerable  spe- 
cies of  plant  diseases  and  plant-feeding  insects,  it 
is  necessary  ...  to  compromise  between  exclu- 
sion of  all  insects  and  diseases  with  complete 
cessation  of  exchange  of  commodities,  and  the 
unrestricted  exchange  of  commodities  with  ex- 
treme risk  of  introduction  of  dangerous  pests. 
.  .  .  Therefore  the  rule  seems  to  be  justified 

s"  Efficacy  and  Economic  Effects  of  Plant  Quarantines  .  .  .  ,  p.  12. 
5"  For  a  discussion  of  the  economic  consequences  of  a  quarantine, 
see  ibid,  pp.  3S-S1. 
31  Ibid.,  p.  24G. 


that  a  quarantine  against  a  specific  pest  or  disease 
should  be  promulgated  only  if  there  is  a  reason- 
able chance  that  it  would  prove  serious  in  the 
area  to  be  protected,  unless  the  regulations  are 
inexpensive  to  enforce  and  are  such  as  to  create 
little  or  no  economic  disturbance."^^ 

The  National  Plant  Board  has  stated  the  con- 
ditions under  which  the  establishment  of  a  quar- 
antine is  justified  as  follows: 

"Establishment  of  a  quarantine  should  rest  on 
fundamental  prerequisites,  as  follows:  (1)  The 
pest  concerned  must  be  of  such  nature  as  to  offer 
actual  or  expected  threat  to  substantial  interests; 
(2)  the  proposed  quarantine  must  represent  a 
necessary  or  desirable  measure  for  which  no 
other  substitute,  involving  less  interference  with 
normal  activities,  is  available;  (3)  the  objective 
of  the  quarantine,  either  for  preventing  introduc- 
tion or  for  limiting  spread,  must  be  reasonable  of 
expectation;  (4)  the  economic  gains  expected 
must  outweigh  the  cost  of  administration  and  the 
interference  with  normal  activities."*^ 

II.  "A  quarantine  established  for  the  purpose 
of  attaining  an  objective  other  than  that  which 
it  indicates  or  defines  is  open  to  serious  criticism, 
even  though  the  actual  objective  is  itself  de- 
sirable."^* 

"Plant  quarantines  should  never  be  used  for 
any  purpose  other  than  the  exclusion  of  pests 
and  diseases." 

The  same  is  true  of  animal  quarantines. 

III.  "A  plant  quarantine  should  be  so  dravra 
and  administered  that  there  is  the  least  possible 
interference  with  the  movement  of  persons  and 
commodities  consistent  with  the  accomplishment 
of  its  purpose. "^^  The  same  is  true  of  animal 
quarantines. 

IV.  If  a  disease  or  pest  exists  in  part  of  a  State, 
that  State  should  not  impose  a  quarantine 
against  introduction  of  the  same  disease  or  pest 
unless  control  measures  are  being  carried  out 
within  the  State.  A  marketing  official  writes  of 
one  State: 

"The  laws  require  dipping  of  any  sheep  coming 
into  the  State,  which  many  do  not  think  justified 

"2  Ibid.,  p.  245. 

S3  Principles  of  Plant  Quarantine. 
31  Ibid. 

Efficacy  and  Economic  Eflects  of  Plant  Quarantine  ....  p.  2*6. 
38  Ibid.,  p.  245. 
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or  consistent  owing  to  the  fact  that  (this  State) 
permits  sheep  to  move  from  state  community 
sales  to  farms  without  dipping.  The  dipping 
charge  figures  about  5  cents  per  head  where  there 
is  a  carload  at  a  time,  but  the  minimum  of  $8 
makes  it  prohibitive  for  smaller  lots.  This  tends 
to  restrict  the  movement  of  a  good  many  lambs 
into  the  State  for  feeding  purposes  and  also 
affects  the  movement  or  breeding  ewes  in  sum- 
mer." 

At  its  annual  meeting  held  in  February  1938, 
the  Southern  Plant  Board  unanimously  adopted 
the  following  recommendation  of  its  committee 
on  standardization: 

"That  the  Southern  Plant  Board  reaffirm,  as 
an  established  policy  or  principle,  the  action 
taken  at  the  San  Antonio  meeting  in  1937  and 
again  express  its  disapproval  of  the  adoption  by 
the  member  States  of  plant  quarantine  regula- 
tions aimed  at  restricting  the  shipment  into  such 
States  of  plants  and  plant  materials  listed  as  posi- 
tive or  potential  carriers  of  plant  pests  as  speci- 
fied in  such  regulations,  unless  at  the  same  time 
similar  or  parallel  restrictions  are  in  effect  or  are 
imposed  applying  to  the  movement  of  such  plants 
or  materials  within  the  State  promulgating  the 
restrictive  order." 

A  similar  recommendation  was  presented  to 
the  United  States  Live  Stock  Sanitary  Associa- 
tion and  adopted  by  that  body.^''  It  read  as 
follows: 

"This  Committee  further  desires  to  call  atten- 
rion  to  the  fact  that  regulations  providing  for  the 
freedom  of  animals  from  certain  diseases  of  live- 
stock, when  coming  into  a  state,  are,  in  consider- 
able measure,  unjustifiable  unless  and  until  that 
State  has  taken  measures  to  control  the  diseases 
within  its  own  border,  and  to  control  the  intra- 
state shipment  of  animals  so  affected." 

V.  "If  the  major  usefulness  of  a  quarantine 
has  passed,  or  if  it  becomes  evident  that  it  is  no 
longer  effective,  it  should  be  promptly  re- 
scinded. If  a  State  .  .  .  does  not  recognize  this 
obligation,  it  cannot  expect  and  rightfully  de- 
mand fair  treatment  in  this  regard  by  other 
States.  .  .  ."38 

"  See  p.  639,  Proceedings,  37th  Annunl  Meeting,  United  States 
Live  Stock  Sanitary  Association,  Chicago,  111.,  Dec.  1933. 
>!  Efficacy  and  Economic  Effects  of  Plant  Quarantines,  p.  245. 


"As  conditions  change,  or  as  further  facts  be- 
come available,  a  quarantine  should  promptly 
be  modified,  either  by  inclusion  of  restrictions 
necessary  to  its  success  or  by  removal  of  require- 
ments found  not  to  be  necessary  ...  If  a  quar- 
antine has  attained  its  objective,  or  if  the  prog- 
ress of  events  has  clearly  proved  that  the  desired 
end  is  not  possible  of  attainment  by  the  restric- 
tions adopted,  the  measure  should  be  promptly 
reconsidered,  either  with  a  view  to  repeal  or 
with  intent  of  substituting  other  measures." 

The  persistence  of  certain  States  in  requiring 
incoming  horses  to  pass  the  mallein  test,  al- 
though glanders  is  now  pracfically  nonexistent 
in  the  United  States,  has  been  noted^  as  well  as 
the  continuance  by  others  of  the  requirement 
that  incoming  sheep  be  dipped,  even  when  from 
States  where  scab  has  been  eradicated. 

The  need  for  animal  quarantines  usually  dis- 
appears because  large  areas  are  freed  from  in- 
fection. On  the  other  hand,  the  usual  reason 
why  plant  quarantines  become  useless,  biologi- 
cally, is  that  the  disease  or  pest  eventually  finds 
its  way  into  the  State  and  becomes  firmly  estab- 
lished there  despite  the  quarantine.  Once  infec- 
tion or  infestation  is  widespread  within  the  State 
the  quarantine  is  of  course  no  longer  justified. 
The  minutes  of  the  meeting  of  the  Southern 
Plant  Board  in  February  1938  give  an  instance 
of  this  sort: 

"...  in  its  study  of  plant  quarantines,  the 
committee  notes  that  of  the  Southern  States, 
but  one  State — namely,  Texas — has  in  effect  a 
quarantine  covering  the  subject  of  the  Colorado 
potato  beetle.  In  view  of  the  apparently  estab- 
lished fact  that  the  Colorado  potato  beetle  is  al- 
ready present  and  widely  distributed  within  the 
State  of  Texas,  as  well  as  other  States,  it  would 
appear  that  Texas  would  have  no  particular  ad- 
vantage in  protecting  its  industry  through  con- 
tinuance of  this  quarantine.  The  committee, 
therefore,  recommends  in  the  interests  of  uni- 
formity, standardization,  and  simplicity  of  plant 
quarantines  that  the  State  of  Texas  be  requested 
to  rescind  its  quarantine  covering  the  subject  of 
the  Colorado  potato  beetle. 

"(Mr.  Del  Curto  stated  that  Texas  would  re- 

"  Principles  of  Plant  Quarantine. 


95 


scind  its  quarantine  covering  the  subject  of  the 
Colorado  potato  beetle,  a  formerly  uninfested 
area  in  the  State  having  since  become  infested.)" 

VI.  "If  a  quarantine  is  imposed  in  order  that 
eradication  of  a  pest  from  a  given  area  may  be 
undertaken,  the  restrictions  involved  may  prop- 
erly be  relatively  extensive,  because  of  the  im- 
portance of  the  objective  sought,  and  because 
the  time  through  which  the  quarantine  will  op- 
erate may  be  expected  to  be  relatively  limited. 
...  If  a  quarantine  is  imposed  for  the  purpose 
of  limiting  or  retarding  spread  of  a  pest,  but 
without  expectation  of  eradication,  the  restric- 
tions imposed  should  be  such  as  are  in  line  with 
the  objective  of  the  quarantine  and  should  rec- 
ognize the  fact  that  continuance  of  the  pest  in 
the  area  where  it  is  established,  or  possibly  its 
spread  in  time  to  new  areas,  is  accepted." *° 

Those  who  are  interested  will  find  other  prin- 
ciples stated  in  the  California  committee's  pub- 
lished report  *^  and  in  the  National  Plant 
Board's  brief  Principles  of  Plant  Quarantine. 

POSSIBLE  METHODS  OF  ACHIEVING  AN  IMPROVED 
SYSTEM  OF  QUARANTINES 

It  seems  clear  from  the  foregoing  discussion 
that  although  the  State  and  Federal  plant  and 
animal  quarantines,  regarded  as  a  whole,  are 
beneficial  and  indispensable,  they  have  faults 
that  could  be  remedied.  Uniformity  in  State 
regulations  is  the  exception  rather  than  the  rule. 
Some  quarantines  can  be  criticized  for  requiring 
unnecessary  red  tape,  delay,  or  expense;  for  in- 
cluding free  areas  within  the  limits  of  the  area 
quarantined  against;  for  lacking  a  sound  biologi- 
cal basis;  or  for  violating  one  or  another  of  the 
principles  that  have  been  suggested  as  desirable. 
At  the  same  time,  the  excellent  work  that  has 
been  done  toward  remedying  the  existing  faults 
must  not  be  forgotten.  The  persistent  efforts  of 
the  National  and  Regional  Plant  Boards,  and 
the  competent,  impartial  study  of  the  California 
committee  stand  in  the  forefront  of  the  accom- 
plishments in  this  field  to  date. 

Moreover,  the  lines  along  which  these  organi- 
zations have  worked  offer  excellent  precedent 

« Ibid. 

ti  See  especially  pp.  213-6. 


for  future  efforts  toward  the  improvement  of 
both  plant  and  animal  quarantines.  Some  com- 
bination of  the  two  types  of  approach  would  ap- 
pear to  be  promising  for  an  even  greater  degree 
of  achievement  than  that  which  has  been  reached 
in  the  past.  It  would  also  seem  desirable  to  pro- 
mote the  collaboration  of  agricultural  econo- 
mists with  technical  experts  and  administrative 
officials  in  studying  the  problems  and  formulat- 
ing recommendations  in  this  field. 

Federal  legislation  has  been  suggested  for 
bringing  about  a  better  situation  in  the  quaran- 
tine field.  The  California  Committee  closed  its 
study  with  the  following  paragraph: 

"The  Committee  believes  it  would  be  desirable 
for  Congress  to  enact  legislation  providing  that 
interstate  quarantines  promulgated  by  states  be 
subject  to  review  and  possible  disapproval  by 
the  federal  Secretary  of  Agriculture.  This  would 
prevent  retaliatory,  unfair,  or  otherwise  unjusti- 
fiable state  quarantines,  which  are  likely  to  cause 
trouble  in  the  future." 

A  similar  proposal  with  regard  to  animal  quar- 
antines was  actively  supported  by  the  United 
States  Live  Stock  Sanitary  Association.  The  re- 
port of  the  committee  on  unification  of  laws  and 
regulations  to  the  1933  annual  meeting  of  the 
association  contained  the  following  paragraphs: 

"To  remedy  the  present  chaotic  conditions  and 
prevent  even  greater  confusion  and  injustice  in 
the  future,  this  Committee  recommends  that 
this  Association  continue  its  efforts  to  induce  the 
Congress  to  enact  legislation  granting  the  states 
authority  to  promulgate  regulations  for  the  im- 
portation of  live  stock,  such  regulations  to  be 
effective  only  after  approval  of  the  Secretary  of  the 
U.  S.  Department  of  Agriculture.    [Italics  ours.] 

"We  believe  that  such  legislation  would  bring 
about  a  far  greater  uniformity  in  interstate 
regulations  than  has  obtained  at  any  time  within 
recent  years,  and  a  uniformity  as  great  as  is  de- 
sirable; it  being  recognized  that  a  regulation 
proper  for  the  control  of  a  shipment  of  horses 
from  Utah  to  Idaho  might  be  unnecessary  in  the 
shipment  of  horses  from  New  Jersey  to  Pennsyl- 
vania, and  that  regulations  for  the  shipment  of 
sheep  from  New  Mexico  to  Kansas  need  not  be 

«  Efficacy  and  Economic  Efltects  of  Plant  Quarantine,  p.  253. 
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the  same  as  for  the  shipment  of  these  animals 

from  Ohio  to  West  Virginia." 

The  report  of  the  committee  was  adopted  by  the 

association. 

It  is  noteworthy  that  two  groups,  each  working 
independently  in  its  own  field,  should  have  come 

"  Proceedings,  37th  Annual  Meeting,  United  Slates  Live  Stock 
Sanitary  Association,  December  1933,  p.  638. 


to  the  same  conclusion — that  it  would  be  desir- 
able to  give  the  Federal  Secretary  of  Agriculture 
power  to  disapprove  of  State  quarantine  regula- 
tions. Whether  such  action  is  necessary  in  the 
future  would  appear  to  depend  on  the  degree  of 
voluntary  cooperation  during  the  next  few  years 
to  eliminate  unnecessary  quarantines  and  to 
bring  about  greater  uniformity. 
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BARRIERS  TO  INTERNAL   TRADE  IN  FARM  PRODUCTS 


State-Financed  Advertising  of 
Farm  Products^ 


In  recent  years  States  have  begun  to  sponsor 
advertising  campaigns  designed  to  stimulate 
szdes  of  some  of  their  major  farm  products.  This 
new  departure  raises  many  interesting  questions 
that  awaiit  careful  analysis  by  economists  and 
students  of  marketing.  Only  one  aspect  of  the 
subject  falls  within  the  sphere  of  this  study — the 
relation  of  State-financed  advertising  campaigns 
to  internal  trade  in  farm  products. 

As  the  term  is  used  in  the  following  pages,  a 
State-financed  advertising  campaign  is  an  ad- 
vertising campaign  financed  wholly  or  in  part 
by  a  State,  either  by  means  of  appropriations 
from  the  general  funds  of  the  State  or  by  taxes 
upon  the  sale  of  the  product  to  be  advertised.  If 
financed  by  the  latter  means,  it  may  be  argued 
that  the  campaign  is  in  reality  industry-financed 
and  that  the  State  merely  acts  as  a  collection 
agency.  This  argument  overlooks  the  fact  that 
the  authority  of  the  State  is  used  to  enforce  pay- 
ment upon  those  who  do  not  wish  to  contribute, 
whereas  an  industry-financed  campaign  as 
ordinarily  understood,  is  characterized  by  vol- 
untary contributions.  The  advertising  cam- 
paigns to  be  examined  here  have,  therefore,  an 
officizd  and  public  character  that  they  would  lack 
were  they  not  sponsored  by  State  governments. 

Advertising  by  States  and  the  levying  of  special 
taxes  to  provide  money  for  State  advertising  are 
not  new.   States  have  long  advertised  their  at- 

'  The  discussion  that  follows,  it  should  be  emphasized,  deals  only 
with  the  advertising  of  farm  commodities  that  is  financed  by  State 
governments  and  does  not  attempt  to  deal,  directly  or  indirectly, 
with  ordinary  commercial  advertising. 


tractions,  their  resources,  and  their  products  by 
means  of  handbooks,  tourist  literature,  exhibits 
at  fairs  and  expositions,  etc.  The  novelty  of  the 
campaigns  here  discussed  lies  in  the  large  sums 
of  money  expended,  in  the  use  of  all  the  arsenal 
of  modem  advertising  methods,  and  in  the  sig- 
nificant fact  that  State  governments  themselves 
have  now  entered  the  lists  in  the  batde  for  agri- 
cultural markets. 

DEVELOPMENT  OF  STATE-FINANCED  ADVERTISING 
OF  FARM  PRODUCTS 

New  York  was  the  first  State  to  institute  a  full- 
fledged  advertising  campaign  for  a  farm  product. 
In  May  1934  the  legislature  appropriated 
5500,000  for  advertising  milk  in  the  State.  At 
the  same  time  it  levied  a  tax  of  1  cent  per  100 
pounds  on  milk  sold  within  the  State.  The  rev- 
enue from  the  tax  was  expected  to  be  approxi- 
mately equal  to  the  amount  of  the  appropria- 
tion. The  same  plan  has  been  used  in  the  suc- 
ceeding years  with  somewhat  smaller  annual 
appropriations  and  correspondingly  lower  rates 
of  tax. 

Florida  and  Wisconsin  were  the  next  States 
to  adopt  the  idea  of  large-scale  advertising  of 
their  leading  farm  products.  The  legislatures 
of  these  States  enacted  the  necessary  legislation 
in  1935.  Florida  levied  a  tax  of  1  cent  per  box 
on  oranges,  3  cents  per  box  on  grapefruit,  and 
5  cents  per  box  on  tangerines.  Wisconsin  ap- 
propriated $50,000  fi-om  general  funds  to  be 
used  in  promoting  the  sale  of  Wisconsin  dairy 
products  in  the  United  States. 


98 


Seven  more  States  joined  the  movement  in 
1937.  In  six  of  these  the  laws  follow  either  the 
Florida  or  the  Wisconsin  example  by  levying  an 
excise  tax  or  appropriating  from  the  general 
funds.  In  California,  a  law  of  a  somewhat 
different  type  authorized  the  director  of  agri- 
culture, under  certain  conditions,  to  enter  into 
a  marketing  agreement  or  to  issue  a  marketing 
order,  or  both,  with  respect  to  any  agricultural 
commodity  produced  within  the  State.  Any 
marketing  order  may  contain  provisions  for  the 
collection  of  a  tax  on  the  sale  of  the  product 
(not  to  exceed  3  percent  of  the  "gross  dollar 
volume  of  sales  by  producers"). 

In  the  marketing  year  1937-38,  10  States  that 
had  enacted  legislation  authorizing  State-fi- 
nanced campaigns  for  advertising  farm  products 
spent  approximately  $2,000,000  for  such  ad- 
vertising, and  it  is  estimated  that  more  than 
$2,500,000  will  be  spent  in  the  same  way  in  the 
marketing  year  1938-39. 

Table  6  presents  detailed  information  as  to 
the  products  advertised,  the  rate  of  tax  levied, 
and  the  sums  spent. 

NATURE  OF  THE  ADVERTISING  CAMPAIGNS 

The  New  York  campaign  to  promote  the  use 
of  milk  throughout  the  State  has  been  con- 
ducted by  a  bureau  of  milk  publicity  which  is 
set  up  as  a  unit  within  the  State  Department  of 
Agriculture.  The  advertising  and  publicity 
have  been  concentrated  in  the  urban  areas  of 
the  State  and  distributed  roughly  in  proportion 
to  the  population.  Some  advertising  has  also 
been  done  in  the  agricultural  journals  to  famili- 
arize farmers  with  the  purpose  and  progress  of 
the  campaign  and  in  the  State  Journal  of  Medi- 
cine to  explain  to  doctors  the  purpose  and 
appeals  of  the  campaign.  Newspapers  have 
been  the  principal  medium  for  the  advertising 
and  publicity  but  other  media  have  been  used 
as  well.  Radio  advertising,  display  pieces  for 
store  windows,  recipe  booklets,  and  posters  in 
Grand  Central  Station  at  New  York  City  have 
been  used.  A  publicity  service  furnishes  recipes, 
cartoons,  and  other  material  to  subscribing 
newspapers  throughout  the  State. 

The  advertising  appeals  used  in  the  New  York 


campaign  do  not  stress  the  idea  that  the  milk 
was  produced  in  the  State  of  New  York.  In 
this  respect  they  are  unlike  the  appeals  used  in 
most  State-financed  advertising  of  farm  prod- 
ucts. In  the  New  York  campaign  it  was  not 
necessary  to  call  the  consumers'  especial  atten- 
tion to  New  York  milk  because  the  great  bulk 
of  the  milk  brought  into  New  York  consuming 
markets  is  produced  within  the  State.  New 
York  mUk  producers  stand  to  gain  automatically 
most  of  the  benefit  from  any  increase  in  the 
demand  for  milk  by  consumers  in  New  York 
State.  The  excellence  of  milk  in  training  for 
sports  has  been  emphasized.  Boys  have  been 
advised  that  champions  train  with  mUk.  The 
testimony  of  the  movie  stars  has  been  used  to 
persuade  girls  and  women  that  milk  helps  to 
keep  a  clear  complexion  and  a  trim  figure. 
Appeals  to  adults  have  been  based  on  the  idea 
that  milk  helps  to  fortify  against  fatigue  and 
against  colds. 

Most  of  the  State  advertising  campaigns  have 
been  conducted  by  bureaus  or  commissions  set 
up  within  the  framework  of  the  State  govern- 
ment itself  or,  as  in  the  case  of  Florida,  by  an 
advertising  manager  employed  by  a  State 
agency.  The  State  of  Maine  campaigns,  how- 
ever, have  been  conducted  by  a  commercial 
advertising  firm,  and  an  advertising  firm  has 
been  retained  to  carry  on  the  1938-39  campaign 
to  advertise  California  dried  primes. 

Massachusetts,  New  Jersey,  and  Michigan 
have  confined  all  but  a  very  little  of  their  adver- 
tising within  their  respective  borders.  The 
State  of  Michigan  has  contributed  $5,000  an- 
nually for  2  years  to  the  Michigan  Apple 
Institute.  This  appropriation  has  been  added 
to  private  fimds  contributed  to  the  institute  for 
advertising  Michigan  apples.  The  advertising 
has  been  carried  on  chiefly  in  Detroit  and  other 
Michigan  cities.  Some  has  also  been  done  in 
Chicago  and  Milwaukee.  In  New  Jersey  pri- 
vate funds  have  likewise  been  added  to  the 
State  appropriation.  A  few  advertisements  of 
New  Jersey  certified  fresh  eggs  were  carried  in 
New  York  papers,  but  with  this  exception  the 
entire  effort  was  confined  to  New  Jersey  itself. 
Specific  products  such  as  mUk,  eggs,  apples, 
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and  blueberries  received  special  emphasis  and 
every  week  an  appeal  was  carried  in  the  daily 
papers  of  the  State  to  call  attention  to  certain 
local  fresh  fruits  and  vegetables  that  were  at 
the  height  of  their  season,  both  as  to  quality  and 
as  to  cheapness. 

In  the  other  six  States — Califoniia,  Washing- 
ton, Idaho,  Maine,  Wisconsin,  and  Florida — 
the  markets  principally  cultivated  have  been 
those  outside  the  State.  For  example,  the  Maine 
potato  campaign  has  covered  all  of  the  territory 
as  far  south  as  Virginia,  West  Virginia,  and 
Kentucky  and  as  far  west  as  the  Mississippi 
River.  The  campaigns  to  advertise  Florida 
fresh  and  canned  citrus  fruits  have  extended 
throughout  the  country  and  Florida  canned 
grapefruit  has  been  advertised  in  England. 
The  advertising  of  most  California  products 
has  been  concentrated  upon  large  urban  markets 
of  the  States  east  of  the  Mississippi  River  and 
north  of  the  Mason-Dixon  line. 

All  States  have  relied  heavily  upon  newspaper 
advertising  and  publicity.  All  modern  forms 
of  advertising — radio  programs,  dealer  service, 
displays  to  be  used  by  retail  stores,  car  cards, 
posters,  billboards,  national  magazines,  and 
trade  journals — have  been  used  by  one  or  more 
States.  Another  type  of  advertising  commonly 
used  has  been  the  distribution  of  recipe  books 
containing  recipes  which  call  for  the  product 
being  advertised. 

All  State  advertising,  with  the  exception  of 
that  carried  on  by  New  York,  has  featured  the 
name  of  the  State  in  which  the  product  was 
grown.  This  is  somewhat  less  true  of  the  Cali- 
fornia campaigns.  Many  California  products — 
for  example,  ripe  olives,  canned  cling  peaches, 
dried  figs,  and  raisins — are  not  produced,  or 
are  produced  only  in  very  small  quantites,  in 
other  parts  of  the  United  States.  In  advertising 
products  like  these  it  is  not  necessary  to  empha- 
size the  name  of  the  State  where  they  were 
grown  in  order  for  the  benefit  of  the  advertising 
to  redound  principally  to  producers  in  that 
State.  But  if  the  product,  like  apples  or 
potatoes,  is  one  that  is  grown  in  many  different 
sections  of  the  country,  and  if  it  is  desired  ex- 
clusively or  largely  to  benefit  producers  in 


some  particular  State  by  the  advertising  of  the 
product,  it  becomes  necessary  to  differentiate 
in  the  minds  of  consumers  between  the  product 
grown  in  that  State  and  the  same  product 
grown  in  other  States.  And  to  create  this 
differentiation  it  will  usually  be  necessary  to 
stress  the  name  of  the  State. 

Appeals  that  are  designed  to  impress  the 
consumer  with  the  name  of  the  State  may  be 
divided  into  three  classes — those  that  merely 
mention  the  name  of  the  State,  those  that 
imply  superiority  in  the  product  if  it  has  been 
grown  in  the  State,  and  those  that  definitely 
claim  superiority  for  the  State-grown  product. 

The  first  class  may  be  illustrated  by  the  follow- 
ing examples: 

"Jersey's  Fresh  Tender  Snap  Beans  are  Here." 

"Eat  Fine  Firm  Jersey  Potatoes." 

"Make  a  New  Jersey  Apple  Pie  Today  " 

"Watch  for  Maine  Potatoes  at  Your  Market." 

"Ask  Your  Grocer  for  Maine  Potatoes." 

"Serve  More  Maine  Potatoes,  Generously 
Supplied  with  Needed  Minerals,  Calories,  and 
Vitamin  C." 

"Serve  Wisconsin  Dated  Cheese." 

"Florida  Oranges  Are  Back  Again." 

"Keep  Slim,  Cool,  Clear-Skinned  with  Canned 
Florida  Grapefruit." 

Following  are  some  examples  of  appeals 
which  imply  that  the  State-grown  product  is 
superior: 

"Build  your  meals  around  the  finer  flavored 
Maine  potatoes  for  nutrition,  health,  and  real 
economy." 

"You'll  discover  the  difference  in  flavor, 
taste,  and  texture  when  you  try  a  Maine 
Grown  Potato." 

"The  freshest  berries  come  from  nearby 
farms."  (An  appeal  used  to  advertise  New 
Jersey  berries  to  New  Jersey  consumers.) 

"Jersey  tomatoes  have  time  to  ripen  red  and 
juicy." 

Appeals  that  definitely  claim  a  superiority  for 
the  State-grown  products  sometimes  make  a  flat 
statement  that  these  products  are  better  and 
sometimes  give  specific  reasons  why  they  are  bet- 
ter by  calling  attention  to  specific  points  of  alleged 
superiority.    Following  are  some  examples: 


101 


"Eat  Michigan  apples.   They're  best." 

"New  Jersey  has  finer  eggs." 

"New  Jersey  fresh  State  certified  eggs  contain 
more  vitamins." 

"}i  More  Juice  From  Florida  Oranges — that's 
like  getting  every  5th  glass  free !  More  Vita- 
mins, too.  Now  you  can  afford  BIG  glasses 
for  the  children!  Florida  orange  juice  is  far 
more  than  just  a  delicious  treat.  Every  golden 
drop  is  packed  with  HEALTH.  Read  at  right 
the  list  of  vital  health  elements  it  contains.  Can 
you — dare  you — rob  your  children  of  any  one  of 
them?  Don't,  mother.  Don't  stint  on  orange 
juice.   Health  may  sufi"er  if  you  do. 

"Buy  Florida  oranges.  They  give  a  fourth 
more  juice,  that's  just-like  getting  every  5th  glass 
FREE.  And  they  have  the  sweet,  rich  flavor 
that  only  Florida  soil  and  sunshine  can  pro- 
duce." 

"Make  sure  your  Canned  Grapefruit  comes 
from  Florida.  There's  lots  of  difference  in 
carmed  grapefruit.  To  satisfy  your  customers 
and  develop  repeat  business,  stock  Florida  canned 
grapefruit  sections  and  juice. 

"You  know,  of  course,  that  most  sections  come 
from  Florida.  That's  because  it  takes  the  very 
best  grapefruit  to  pack  sections — fruit  of  firm 
texture,  rich  juice,  superior  eating  quality. 

"For  the  same  reason  the  best  canned  grape- 
ftxiit  juice  comes  from  Florida.  Others  can 
pack  grapefruit  juice,  but  it's  only  in  Florida 
juice  that  you  can  get  the  real  grapefruit  flavor 
that  people  like  so  well." 

In  contrast  to  the  foregoing  appeals  which 
emphasize  the  superiority  of  products  of  a  par- 
ticular State  at  least  two  advertisements  that 
made  a  general  appeal  for  increased  consump- 
tion of  the  product  regardless  of  the  State  in 
which  it  was  produced  have  been  financed  by 
contributions  from  State  advertising  funds.  One 
of  these  was  published  in  a  national  home  maga- 
zine and  discussed  the  various  health-giving 
qualities  of  apples.  The  other  was  a  Proclama- 
tion Dedicating  National  Potato  Week,  signed 
by  the  Governors  of  nine  potato-producing 
States.  This  proclamation  called  attention  to 
the  benefits  of  potatoes  without  laying  stress  on 
potatoes  grown  in  any  particular  State. 


LEGAL  ASPECTS  OF'  STATE  ADVERTISING  TAXES 

The  legality  of  taxes  levied  to  raise  funds  for 
advertising  farm  products  has  been  questioned 
in  two  cases  that  have  come  before  the  courts:  In 
Floyd  Fruit  Co.  v.  Florida  Citrus  Commission,  de- 
cided by  the  Supreme  Court  of  Florida  in  May 
1937  ^  and  in  State  ex  ret.  Graham  etal.  v.  Enking, 
decided  by  the  Supreme  Court  of  Idaho  in  Sep- 
tember 1938.^ 

Two  points  in  these  decisions  are  important  to 
the  discussion  here.  The  Florida  court  decided 
(the  Idaho  court  later  expressing  its  agreement) 
that  the  advertising  taxes  under  review  were  not 
a  burden  upon  interstate  commerce,  and  that 
they  were  imposed  for  a  pubUc,  not  a  private 
purpose. 

With  respect  to  the  first  point,  the  laws  of  both 
States  direct  that  the  tax  shall  be  applied  when 
the  fruit  first  enters  the  primary  channel  of  trade. 
Therefore,  according  to  the  Florida  court: 

"The  tax  is  applied  before  the  commodity 
enters  interstate  commerce.  It  is  elementary 
that  a  shipment  does  not  enter  into  interstate 
commerce  untU  it  is  loaded  on  the  car  or  other 
conveyance,  or  otherwise  delivered  to  a  carrier, 
or  is  assembled  for  transportation  to  begin  its 
journey  from  one  State  to  another."  * 

In  support  of  this  statement  the  court  quoted 
from  a  decision  of  the  Supreme  Court  of  the 
United  States  in  part  as  follows: 
".  .  .  products  of  a  state  intended  for  exporta- 
tion to  another  state  ...  do  not  cease  to  be  a 
part  of  the  general  mass  of  property  in  the  state, 
subject,  as  such,  to  its  jurisdiction,  and  to  taxa- 
tion in  the  usual  way,  until  they  have  been 
shipped,  or  entered  with  a  common  carrier  for 
transportation,  to  .another  State,  or  have  been 
started  upon  such  transportation  in  a  con- 
tinuous route  or  journey."  ^ 

In  discussing  whether  the  advertising  tax 
could  be  said  to  be  imposed  for  a  public  purpose 
the  Florida  court  quoted  from  a  previous  deci- 
sion, in  which  it  had  held  that — 

"The  protection  of  a  large  industry  constitut- 

« 175  So.  m 

8  82  Pac.  2d  649. 

*  175  So.  252  (1937). 

«  Cot  V.  Enol,  116  U.  S.  517  (1886). 
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ing  one  of  the  great  sources  of  the  state's  wealth 
and  therefore  directly  or  indirectly  affecting  the 
welfare  of  so  great  a  portion  of  the  population 
of  the  State  is  affected  to  such  an  extent  by  public 
interest  as  to  be  within  the  police  power  of  the 
sovereign."  ® 

Accordingly,  in  the  opinion  of  the  court,  it 
cannot  be  held  that  the  promotion  and  protec- 
tion of  the  citrus  industry  in  Florida  is  not  a 
matter  of  public  concern  nor  that  the  "legisla- 
ture may  not  determine  within  reasonable 
bounds  what  is  necessary  for  the  protection  and 
expedient  for  the  promotion  of  that  industry."^ 
Moreover,  the  court  had  already  recognized 
that  advertising  is  a  proper  method  for  promot- 
ing the  public  welfare.* 

Therefore,  the  court  concluded,  the  tax  is  levied 
for  a  public  purpose. 

STATE-FINANCED    ADVERTISING    IN    RELATION  TO 
INTERNAL  TRADE 

If  it  becomes  a  generally  accepted  principle 
that  each  State  may  promote  the  general  welfare 
of  its  citizens  by  adverdsing  products  grown 
within  its  borders,  certain  problems  in  inter- 
state relations  must  arise.  The  following  para- 
graphs discuss  some  of  these  problems.  Funda- 
mental to  this  discussion  is  the  proposition  that 
the  general  welfare  of  any  individual  State  is 
subordinate  to  the  general  welfare  of  the  United 
States,  and  indeed  depends  upon  it;  the  further 
proposition  that  unimpeded  commerce  among 
the  States  is  essential  to  the  general  national  wel- 
fare; and  the  corollary  proposition  that  the  gen- 
eral welfare  of  any  State  is  subordinate  to  and 
dependent  upon  the  maintenance  of  unobstruct- 
ed trade  within  the  national  boundaries.  In 
less  abstract  terms,  economic  rivalry  among  the 
States  must  stop  short  of  obstructing  interstate 
trade;  and  with  particLxlar  respect  to  advertising, 
each  State  has  the  responsibility  of  avoiding 
action  that,  even  if  within  its  legal  powers, 
would  be  directly  or  indirecdy  restrictive  of 
interstate  trade. 

•  JohTiSon  V.  State  ti  rel.  Maxcy,  128  So.  853,  857  (1930). 
'  175  So.  253. 

*  In  a  case  involving  a  statute  that  pennitted  the  city  o(  Jackson- 
ville to  levy  a  special  property  tax  to  provide  a  fund  for  advertising 
the  city.   Cttv  o]  JacksonciUe  et  al.  v.  Oldham,  150  So.  619  (1933). 


Appeals  to  economic  provincialism. — ^When- 
ever a  State  advertises  its  products  within  its 
own  borders,  the  opportunity  exists  to  appeal  to 
local  pride  or  interest.  There  is  room  for  differ- 
ences of  opinion  as  to  how  far  it  is  proper  to  go 
in  appealing  to  local  sentiment.  No  one  would 
oppose  exhibits  of  State-grown  products  at  fairs 
and  exhibitions  within  the  State.  Probably  few 
would  object  to  advertisements  pointing  out  that 
certain  local  products  are  in  season.  But  appeals 
like  "Buy  home-State  products  first!"  and 
"Keep  your  dollars  at  home !"  are  more  open  to 
question.  Such  statements  constitute  an  incite- 
ment to  boycott  the  products  of  other  States,  and 
insofar  as  they  are  heeded  they  have  as  real  and 
as  detrimental  an  effect  on  interstate  trade  as  any 
of  the  barriers  considered  in  previous  sections  of 
this  publication. 

As  a  matter  of  fact,  if  State  advertising  takes 
the  form  of  urging  the  citizens  of  the  State  to 
consume  more  of  their  own  State's  produce  and 
less  of  that  from  other  States,  the  chief  results, 
insofar  as  the  advertising  is  effective,  are  very 
similar  to  those  of  an  import  duty.  Either  ad- 
vertising of  this  kind,  if  effective,  or  an  import 
duty  would  tend  to  reduce  the  amount  of  imports 
into  the  State  and  to  raise  the  price  of  the  com- 
modity within  the  State. 

Competition  among  States  in  advertising^ — 
When  State  advertising  campaigns  are  carried 
on  beyond  the  State  boundaries,  possibilities  of 
a  different  kind  of  danger  to  interstate  trade 
arise.  These  are  related  to  the  question  of 
whether  advertising  the  product  grown  in  one 
State  reduces  the  demand  for  the  same  product 
grown  in  other  States.  A  hypothetical  case  illus- 
trates the  point.  If  an  advertising  campaign 
should  succeed  in  increasing  the  demand  for 
Kentucky  dandelion  greens,  would  this  increase 
represent  a  corresponding  reduction  in  the 
demand  for  dandelion  greens  from  other  States, 
or  would  it  represent  a  net  increase  in  the  total 
demand  for  dandelion  greens  from  all  States? 
Or  might  the  advertising  even  have  resulted  in 
an  increased  demand  for  dandelion  greens  grown 
in  States  other  than  Kentucky,  as  well  as  for 
those  grown  in  Kentucky  itself? 

There  is  a  real  possibility  that  the  various 


103 


States  will  adopt  the  view  that  advertising  by 
other  States  jeopardizes  their  markets.  In  fact, 
just  such  a  fear  is  expressed  in  the  introductory 
section  of  the  Idaho  law  that  provides  for  State 
advertising  of  Idaho  farm  products.  Section  1 
reads  in  part: 

.  ,  all  major  producing  States  of  fruits  and 
vegetables  are  and  have  been  advertising  their 
products  throughout  the  United  States  to  the 
extent  that  if  Idaho  is  to  enjoy  her  equitable 
share  of  trade  in  the  State  that  fruits  and  vege- 
tables in  this  State  must  be  advertised  to  be  able 
to  retain  their  place  on  the  markets  of  the  United 
States;  ...  in  the  interests  of  the  public  wel- 
fare and  general  prosperity  of  the  State  of  Idaho 
this  avoidable  and  unnecessary  loss  of  markets  to 
other  producing  areas  can  and  should  be  elim- 
inated by  acquainting  the  general  public  with 
the  health-giving  qualities  and  the  food  value  of 
the  different  fruits  and  vegetables  grown  in  the 
State  of  Idaho."  » 

The  fears  of  the  States  in  this  regard  are  likely 
to  be  heightened  by  the  use  of  appeals  which 
claim  superiority  for  the  portion  of  the  product 
grown  in  the  State  doing  the  advertising.  Ap- 
peals of  this  type  plainly  seem  designed  to  divert 
consumers'  demand  from  the  part  of  the  product 
grown  in  other  States  to  that  part  of  it  grown  in 
the  advertising  State.  For  this  reason,  from  the 
point  of  view  of  interstate  trade,  general  appeals 
that  are  designed  to  increase  the  demand  for  all 

•  Laws  of  Idaho,  cb.  252  (1937). 


of  a  crop  would  seem  much  preferable  to 
appeals  that  emphasize  the  part  of  the  crop  that 
was  grown  in  some  particular  State.  Two 
examples  of  this  general  type  of  advertising  have 
been  given  above.    (See  p.  102.) 

Fear  on  the  part  of  the  various  States  that  the 
demand  for  their  products  may  be  reduced  by 
the  advertising  of  rival  States  is  a  potential 
source  of  resentment,  which  conceivably  might 
lead  to  retaliatory  measures  detrimental  to  in- 
terstate trade.  Perhaps  the  most  probable 
eventuality  is  that  each  State  will  hesitate  not  to 
advertise,  for  fear  of  losing  part  of  its  market, 
and  that  most  of  the  States  which  produce  a  par- 
ticular commodity  wUl  engage  in  competitive 
advertising  campaigns.  To  what  extent  such 
campaigns  would  raise  the  total  demand  for  the 
commodity  and  would  not  serve  merely  to 
counteract  one  another  and  add  to  marketing 
costs  is  a  matter  for  conjecture,  until  it  can  be 
illuminated  by  statistical  research. 

Much  further  study  of  State  advertising  of 
farm  products  is  necessary  in  order  to  discover 
the  results  to  all  concerned.  Certain  types  of 
State  advertising  may  be  found  generally  ad- 
vantageous. But  States  must  be  on  the  alert  to 
recognize  the  probable  disadvantages  if  adver- 
tising takes  a  form  which  results  in  lessening  the 
interstate  exchange  of  commodities.  In  par- 
ticular, it  would  seem  desirable  to  avoid  appeals 
which  by  implication  are  derogatory  to  products 
of  competing  States. 
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